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(a) Supreme Court of the District of Columbia! 

The United States of America, on the re-] l 

lation of Heineman Chemical Company, a 
corporation, Olean, N. Y., relator At law Xo . 75633 . 

David H. Blair, Commissioner of Internal 
Revenue, respondent 

I 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of th^ District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

i 

i 

i 

1 In the Supreme Court of tiie District of Columbia 

I • 

The United States of America, on the rela- j 

tion of Heineman Chemical Company, a cor¬ 
poration, Olean, X. Y. T 

^ ? JLaw 2s o. <o633. 

David H. Blair, Commissioner of Internal 

Revenue 

Petition for icrit of mandamus 
Filed June 28, 1928 

I 

To the honorable Justices of the Supreme Court of the District of 
Columbia: 

; 

Your petitioner, the Heineman Chemical Company, d corporation 
existing under and by virtue of the laws of the State df New York, 
respectfully represents unto your honors as follows: j 

1. That your petitioner, the Heineman Chemical Company, brings 
this its petition for a writ of mandamus in its own right as will 
more fully hereinafter appear. 

2. That the defendant, David H. Blair, Commissioner of Internal 
Revenue, is a resident of the District of Columbia and ijs sued herein 
bv virtue of his holding the office of Commissioner! of Internal 
Revenue of the United States, he being the duly appointed, qualified 
and acting Commissioner of Internal Revenue of the IjJnited States 
of America. 

3. That your petitioner is a resident of the State of New York. 

4. That the plaintiff, the Heineman Chemical Company, duly filed 
its income tax returns for the years 1917 and 1918 with the Collector 
of Internal Revenue at Buffalo. New York, and paid the respective 
amounts shown thereon for each year. Subsequent to the filing of 
said returns the defendant, the Commissioner of Internal Revenue, 
made a jeopardy assessment under section 250 (d) of the Revenue 
Act of 1921 of additional taxes for the years 1917 and 1918. The 
plaintiff filed for the year 1917 a refund claim for $&6,341.81 and 
an abatement claim for $3,099.74, and also filed for the year 1917 
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an application for assessment under Section 210 of the Revenue Act 
of 1917; your petitioner also filed for the year 1918 a claim for 
refund of $19,000.00 and two claims for abatement of $10,372.28 
and $23,174.51 respectively; your petitioner also filed for the year 
1918 an application for assessment under Section 328 of the Revenue 
Act of 1918. 


2 5. Your petitioner files herewith as “ Exhibit A" copy of 

a letter issued by the defendant, the Commissioner of Internal 
Revenue, aforesaid, which it prays may be read in connection here¬ 
with and considered as a part of this its petition. In the letter 
marked u Exhibit A.” as aforesaid, the defendant rejected the said 
claims enumerated in paragraph 4. stating that the Collector would 
be officially notified at the expiration of thirty days from April 25, 
1925. of the rejection of the claims. 

6. Immediately upon the receipt of said letter of April 25. 1925, 
your petitioner avers that a protest was made to the said David H. 
Blair. Commissioner of Internal Revenue, protesting the rejection 
of the claims aforesaid, and to the denial of assessment under Sec¬ 
tion 210 of the Revenue Act of 1917 and Section 328 of the Revenue 
Act of 1918 for the respective years 1917 and 1918. Your petitioner 
further avers that in the protest aforesaid additional information 
was submitted indicating whv assessment under Sections 210 and 
328 respectively should have been allowed for the years 1917 and 
1918: that the defendant dulv considered said information and 


granted a conference under date of June 9. 1925. at which time the 
information submitted by your petitioner and the evidence pertain¬ 
ing to the tax liability of the petitioner for 1917 and 1918 was sub¬ 
mitted and considered bv said defendant. 

7. Subsequent to the conference of June 9. 1925. aforesaid, the said 
defendant issued a letter dated December 17. 1925. which is filed 
herewith as ** Exhibit B. " which your petitioner prays may be read 
in connection herewith and considered as a part of this its petition. 

8. Your petitioner avers that the letter dated December 17. 1925. 
was not sent by registered mail: that the petitioner has requested 
the Commissioner to issue a sixty-day letter in respect of the Com¬ 
missioner's final determination of the claims in abatement for the 

vears 1917 and 1918 in accordance with the law: that the said de- 
• 

fendant wilfullv and without lawful excuse refused and still refuses. 

%> 

although often requested, to issue said final letter by registered mail, 
which would enable the petitioner to appeal to the United States 
Board of Tax Appeals from the determination of the defendant to 
reject said claims and to deny assessment under Section 210 of the 
Revenue Act of 1917 and Section 328 of the Revenue Act of 1918. 


for the respective years involved. 

9. The petitioner avers that because of the defendant’s refusal 
to issue said letter by registered mail the Collector of Internal Rev¬ 
enue for the District in which the petitioner is located has issued his 
notice and demand for said tax, and threatens to distraint the prop¬ 
erty of your petitioner, and that the petitioner is without an ade¬ 
quate remedy at law to prevent said distraint and that because of 
defendant’s refusal to comply with the law the petitioner is deprived 
of its right to have its tax liability finally determined by the United 
States Board of Tax Appeals. 
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Wherefore your petitioner prays— 

1. That process issue out of this Court directed to the [defendant 
David H. Blair. Commissioner of Internal Revenue, commanding 
him to appear in this court and answer unto the exigencies of this 
its petition. 

3 2. That a rule to show cause be issued out of this Court 
directed to the defendant David H. Blair, Commissioner of 

Internal Revenue, commanding him to show cause herein, if any, 
why a writ of mandamus should not issue against him cohimanding 
and directing him to forthwith issue a sixtv-dav letter bvjreiristered 
mail indicating his lined determination of the tax liabiljtv of the 

* i ** 

petitioner for the years 1917 and 1918. 

3. That upon final hearing of this cause, a preemptory writ of 
mandamus issue directing the defendant David H. Blairi Commis¬ 
sioner of Internal Revenue, to forthwith issue a sixty-dai letter by 
registered mail addressed to the petitioner and indicating therein the 

final determination of the said defendant of the tax liabilitv of the 

%/ 

petitioner for the years 1917 and 1918. 

4. That your petitioner may have such other and further relief as 
the nature of its cause may require and as to the Court may seem 
meet and proper, and your petitioner will ever pray and |as in duty 
bound. 

The Heixemax Chemical Company, 
(Sgd.) By John Gray, Secy.-Treat. 

William Cockier, 

Attorney for Petitioners . 

SJ+2 Earle Building , Washington , J>. C. 

4 State of New York, 

County of Cattaraugus , ss: 

John Grav. beimr dulv sworn, on oath deposes and sayS that he is 
Secretary-Treasurer of the Heineman Chemical Company,!petitioner, 
whose name is subscribed to the foregoing petition; and [as such is 
duly authorized to verify the foregoing petition; that lib has read 
the said petition and knows the contents thereof, and that those 
matters and things therein stated as true are true in fact and those 
matters and things therein stated as upon information and belief he 
verily believes to be true. 

(Sgd.) John Gray. 

Subscribed and sworn to before me this 22nd day of Jurfe, 192S. 

[seal.] (Sgd.) Marguerite C. Halpin, 

Notar j/ Public. 

“ Exhibit A ” 


o 


Treasury Department. 


25. 1925. 


Washington , April 

IT: E: SM 
WFT-1C785 
A-10786 

Heineman Chemical Company, 

Glean , New York. 

Sirs: Reference is made to your corporation income and profits 
tax returns for the calendar vears 1917, 1918, and 1919. 
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After careful consideration and review and an examination of all 
the facts submitted, your application under the provisions of Sections 
210 and 327 for assessment of your profits taxes for 1017 and 1918 
under Sections 210 and 328 of the Revenue Acts of 1017 and 1018, 
respectively, has been denied, for the reason that no abnormality 
affecting either your capital or income has been disclosed which 
would bring vour case within the scope of Section 210 or Paragraph 
(d) of Section 327. In regard to 1010. your application for assess¬ 
ment under Sections 327 and 328 has been denied for the reason that 
no profits tax is assessable against your company for this year. 

Bureau ietter dated Julv 25. 1024. showing no eh a litre in tax 
liability for 1017 and overassessments of 82.204.08 for 1018 and 
$3,004.01 for 1010 is. therefore, sustained. 

In accordance with the above conclusions, your two claims for 1917, 
one for the refund of $30,341.81. and the other for the abatement of 
$3,009.74. aggregating $30,441.55. will be rejected in full, while vour 
three claims for 1018. one for the refund of $10,000.00. and two others 
for the abatement of $10,372.28 and $23,174.51. respectively, aggre¬ 
gating $52.54(5.70, will be rejected for $50,342.71. 

The Collector of Internal Revenue for your district will be offi- 
ciallv notified of the refection at the expiration of thirrv days from 
the date of this Iet,ter. Upon receipt of notice and demand from that 
official, payment should then be made to his office in accordance with 
the conditions of his notice. 

The overassessments shown herein will be made the subject of Cer¬ 
tificates of Ovenissessinent which will reach you in due course 
through the office of the Collector of Internal Revenue for your 
district and. will be applied by that official in accordance with Section 
281(a) of the Revenue Act of 1024. 

Respectfully, 

(Sgd.) J. G. Bright. 

Deputy Commisaloner. 

G '''Exhibit !E- 


IT: E: SM 
WFT-1G7S5 
A-1G7SG 


Treasury Departmext. 

\V( r sJiinof on. Dec. Jl. Iff C>. 


Heinemax x Chemical Company. 

2V-j Xorth Cnion Ctrccl. Glean. X. Y. 

Sirs: Reference is made to your income and profits tax returns 
for the years 1017. 1018. and 1010 and to vour protest dated Mav 25, 
1025. against the denial of vour application for assessment of vour 

W - m. » %/ 

profits tax under the provisions of Sections 210 and 32S of the 
Revenue Acts of 1017 and 1018. respectively, as set forth in Bureau 
letter dated April 24. 1925. 

After a careful review of your protest and of all the evidence 
submitted in support of your contentions and of the additional infor¬ 
mation presented by your representatives in conference held June 0, 


DAVID H. BLAIR VS. UNITED STATES 


5 


1925. you are advised that the Bureau holds that your application 
under the provisions of Sections 210 and 327 for assessment of your 
profits tax for 1917 and 191S under Sections 210 and 328 of the 
Be venue Acts of 1917 and 191S. respectively, has been properly 
denied, for the reason that no abnormality affecting ^ither your 
capital or income has been disclosed which would bring your case 
within the scope of Section 210 or Paragraph (d) of Section 327. 
The Bureau further holds that the denial of your 1919 [application 
was proper for the reason that no profits tax is assessable against 
your company for this year. Accordingly the conclusions set forth 
in the above-mentioned letter are sustained. 

Your case is. therefore, deemed closed. | 

A copy of this communication is being mailed to your! representa¬ 
tive, Abbott P. Mills. Investment Building. Washington, 111. C. 


Respectfully. 


(Sgd.) 


C. R. Sash. 


Assistant to the Co?nmi$$iort&'. 


Ix the Supreme Court of ti-ie District of Columbia 


The United States of America, on the Relation' 
of Ileineman Chemical Companv. a corporation, 

Olean. X. Y. 

t\ 

David IT. Blair. Commissioner of Internal 

Revenue 


. 7\Wv- Vr 


Rule to show cause 


Filed June 28. 1928 

Upon consideration of the petition herein filed by tlije Heincmaii 
Chemical Company, a corporation. Olean. New York, jit is by the 
Supreme Court of the District of Columbia this 28th (jay of June. 
1928. ordered that the defendant. David II. Blair, Commissioner of 
Internal Revenue, show cause in ties Court on or before the 10th day 
of Julv. 1928, why a writ of mandamus should not issue against 

• , B i 

him in this proceeding directing him to forthwith issucj a sixty-clay 
letter by Registered Mail indicating his final determination of the 
tax liability of the petitioner for the years 1917 and 1918. as in said 
petition prayed, providing a copy of this rule be served upon the- 
defendant on or before the 0:h da , of Julv. 1928. 


Bv the court: 


JEX NI NOS BlULEY. 


J ustice. 


Marshal's return 


Served a com* of the within rule on David H. Blair bv F. F. 

A i i v 

Loomev. solicitor, personally. June 28. 1928. Edgar C. Snyder, U. S. 
marshal in and for the Dist. of Columbia, by Harold qcott. Deputy 

U. S. Marshal. K. 
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8 lx the Supreme Court of the District of Columbia 


The United States of America, on the Relation 
of Heineman Chemical Company, a corporation. 
Olean. X. Y., 

v. 


David H. Blair. Commissioner of Internal 

Revenue 


Law Xo. 75633 


Amended answer of respondents 


Filed July 24. 1028 


Leave of the court being first had and obtained. David H. Blair, 
Commissioner of Internal Revenue, respondent herein, by Harris F. 
Mires. Acting Commissioner of Internal Revenue, now and at all 
times saving and reserving all manner of objections and exceptions 
to the errors and insufficiencies in the petition filed herein and to the 
jurisdiction of the Court in the promises, and reiving on the same 
as if motion to dismiss had been interposed, files this his amended 
answer to so much, and such parts of the said petition ami the rule 
to show cause issued herein as he is advised it is material or neces¬ 
sary for him to make answer unto, and savs: 

1. Respondent admits the averments of the first paragraph of the 
petition. 

2. Respondent admits the averments of the second paragraph of 
the petition. 

3. Respondent admits the averments of the third paragraph of 
the petition. 

4. Respondent admits the allegations of the fourth paragraph of 
the petition, but avers that the facts therein stated are in some par¬ 
ticulars inaccurate and are not set forth in sufficient detail to 

9 afford the court an appreciation of the true situation in regard 
to such facts. Therefore, further answering the fourth para¬ 
graph of the petition, respondent states that the returns of income 
for the years 1917 and 1918 were filed by the petitioner with the Col¬ 
lector of Internal Revenue for the Twentv-third District of Pennsvl- 

• • 

vania. at Pittsburgh. Pennsylvania, and not with the Collector of 

* l • 

Internal Revenue at Buffalo. Xew York, as alleged in the petition; 
that the petitioner has not paid the amount of tax shown due on its 
return for the vear 1918: that for the vear 1917 a claim for the refund 
of 836.341.81 of the taxes paid and shown due on the return filed 
by the petitioner was filed on April 2. 1924. and on April 19, 1924. a 
claim for the abatement of 83,099.74 additional taxes theretofor as¬ 
sessed against the petitioner was filed: that for the year 1918 a claim 
for refund of 819.000 of the amount of tax paid as shown on the re¬ 
turn filed by the petitioner was filed in the month of March. 1924. 
and an abatement claim of $10,372.28 was filed by the petitioner as 
against an additional assessment of that amount theretofore made, 
and an abatement claim of $23,174.51 of the tax shown due on the 
return filed by the petitioner were filed in the month of April. 1924; 
that at or about the same time these various claims for abatement and 
refund were filed application was made to have the petitioners taxes 
for the year 1917 determined under the provisions of Section 210 
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of the Revenue Act of 1917 and those for the year 1918 determined 
under the provisions of Sections 327 and 328 of the | Revenue Act 
of 191S; that by letter dated April 25. 1925. which wjas sent to the 
petitioner by registered mail and was received bv it. the claims for 
refund and abatement filed for taxes for the year 1917|were rejected 
in full: that the claim for refund of $19,000 paid for |the year 1918 
was rejected and the claims for abatement aggregating $33,546.79 
were rejected for $31,342.71 and allowed for $2,204.08; that in the 
same letter the petitioner was advised that its applications for as¬ 
sessment of taxes for the year 1917 under Section 210 of the Revenue 
Act of 1917 and under Sections 327 and 328 of the Revenue 

10 Act of 1918 for the year 1918 were rejected; that thereafter 
a protest against such action was filed by the petitioner, and 

an oral hearing thereon was accorded it: and that by letter dated 
December 17. 1925. mailed to the petitioner and received by it in due 
course of mail, the petitioner was advised that the conclusions set 
forth in the letter dated April 25, 1925. were sustained and the case 
therefore deemed closed. 

5. Answering the fifth paragraph of the petition, respondent 
admits that on April 25. 1925, there was mailed to the petitioner the 
letter of which a copy is attached to the petition marked j” Exhibit A.” 
Further answering the fifth paragraph of the petition, respondent 
avers that the said letter dated April 25. 1925. was forwarded to the 
petitioner by registered mail, the registration number bf which was 
Xo. 321582. ‘ 

6. Respondent admits the allegations of the sixth paragraph of the 
petition. 

7. Respondent admits the allegations of the seventh paragraph of 
the petition, and avers that the letter dated December 17, 1925, was 
mailed to the petitioner at or about its date and was received by the 
petitioner in due course of mail. 

8. Answering the eighth paragraph of the petition, respondent 
admits that the letter dated December 17. 1925. a copy of which is 
attached to the petition and marked “Exhibit B.*’ was not sent by 
registered mail. Further answering the eighth paragraph of the 
petition, respondent states that the final letter rejecting the pe¬ 
titioner's claim for abatement dated April 25, 1925. wis sent to the 
petitioner by registered mail and was received by the petitioner. 
Respondent further avers that the letter dated December 17, 1925, 
was received by the petitioner in due course of mail and within ample 
time to have taken an appeal to the Board of Tax Appeal^ within sixty 
days from the date of the mailing of such letter if the petitioner had 
elected so to do. Respondent further avers that for each of the years 
1917 and 1918 a question is raised by the petitioner as to the taxes 
shown due and payable by its returns of income for tho^e years, and 
that the assessments of additional income taxes for the years 1917 

and 1918 were made under the provisions of subdivision (6) of 

11 Section 250 of the Revenue Act of 1921 and priori to the enact¬ 
ment of the Revenue Act of 1924 giving jurisdiction to the 

Board of Tax Appeals in certain cases to review determinations made 
by the Commissioner of Internal Revenue, and the respondent there¬ 
fore avers that the Board of Tax Appeals was without jurisdiction 
to review the assessments of income taxes made against the petitioner 
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for the vears 1917 and 1918. Respondent further avers that nothing 
was done bv him or bv anv other person connected with the Bureau 
of Internal Revenue to prevent the petitioner from taking an appeal 
to the Board of Tax Appeals. He further avers that the first com¬ 
munication in regard to mailing a further notice of such final 
determination of the petitioner’s tax liability for the years 1917 and 
1918 was a letter dated February 28. 1928. addressed to the respondent 
by counsel for the petitioner: that under date of March 15. 1928, 
another communication was received from counsel for the petitioner, 
and that under date of May 16. 1928. a reply to the communications 
aforesaid was sent to counsel for the petitioner denying the request 
for tiie mailing of a further notice. 

9. Answering the ninth paragraph of the petition, respondent 
denies that he has refused to issue a final letter determining the 
petitioner's tax liability by registered mail and avers that such a 
final letter dated April 25. 1925. was sent to the petitioner by regis¬ 
tered mail and dulv received bv him. He further avers that the 
letter dated December 17. 1925. a copv of which is attached to the 
petition and marked ** Exhibit B.** was mailed on or about its date 
to the petitioner and was received by it in due course of mail. He 
admits that notice and demand for payment of additional taxes 
assessed against the petitioner has been made and admits that, unless 
the petitioner shall voluntarily pay the sa : d taxes, collection thereof 
will he enforced by distraint. Further :.usw( /.n r tire ninth paragraph 
of the petition, respondent avers that the petitioner has an adequate 
remedy at law. and avers that the situation in which the petitioner 
finds itself is due to the fact that it elected to puivtie the course 
adopted by it. Further answering the ninth paragraph of the petition, 
respondent- denies that the petitioner had or has any right to have its 
tax liability for the vears 1917 and 1918 determined bv the Board of 

• 4 . , * 

Tax Appeals. 

12 Furthering answering the petition, respondent avers that 
this court is without jurisdiction to compel him to now issue 
another notice to the petitioner of his final determination and mail 
the same bv registered mail. 

And the respondent fur tiier avals that the statute^ of tne T nited 
States and the regulations b-ued in accordance therewith, provide a 
complete remedy for. the refund and the recovery back of internal- 
revenue taxes wrongfully collected. 

And the respondent further avers that the relief praved bv the 
relator m its petition is an indirect effort to avoid the effect of Sec¬ 
tion 8224 of the Revised Statutes, which, provides that ** Mo suit for 
the purpose of restraining the assessment or collection of any tax 
shall be maintained in any court." 

'Wherefore, having fully answered the said petition and the rule 
to show cause, respondent prays that the petition be dismissed and 
the rule to show cause discharged, with costs. 


Harris F. Mires. 

, Acting Commissioner of Internal Revenue. 

Leo A. Rover, 

Unit cl States Attorn eg. 

Charles T. Hexdler. 

Special Attorney. Internal Revenue . 

Attorneys for Respondent. 
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District of Columbia, $$: 

Harris F. Mires. being sworn, says that he has read; the foregoing 
answer by him subscribed as Acting Commissioner of Internal Reve- 
nue. and knows the contents thereof; that the factsjtherein stated 
upon personal knowledge are true; and that those ^et forth upon 
information and belief are believed to be true. 

Harris F. Mires. 

Subscribed and sworn to before me this — dav (f July, A. D. 
1928. 

[seal.] Tract Bain, 

Notary Public. D. C. 

13 lx the Supreme Court of the District of Columbia 

The United States of America, on the Relation of] 

Heineman Chemical Companv. a corporation, Oli?an,| 

X. Y. ‘ i j-Xo. 75633 

v. | j 

David II. Blair, Commissioner of Internal Revenue] 


i demurrer 


Filed Julv 28. 1928 


The petitioner says that the respondent's return to rule and 
answer to the petition are bad in substance, for the following reasons: 

1. As a matter of law respondent's letter dated April 25, 1925, 
was not the final determination of the deficiency of the petitioner for 
the years 1917 and 1918, and no appeal would lie therefrom to the 


the years 

1917 a 

Board of 

Tax A 

2. As a 

matter 

petitioner 

s ddic 

of the Revenue 


_latter of law the determination by the respondent of the 

petitioner's deficiency in tax was made subsequent fo the passage 
of the Revenue Act of 1924, which Act created the Board of Tax 
Appeals, and the said Board had jurisdiction, and still has jurisdic¬ 
tion. to determine the true deficiency in case the respondent com¬ 
plied, or complies, with the law in mailing a final deficiency letter. 

3. As a matter of law the doctrine of laches does n<j>t apply where 
the respondent is seeking to take advantage of its own legal wrong 
and where the government is not prejudiced by delay. 

4. As a matter of law the petitioner has no remedy! at law in this 
case for the refund of taxes wrongfully collected, as the Board of 
Tax Appeals alone has the right to review the determination of the 
Commissioner to reject petitioner's application for assessment under 
Section 210 of the Revenue Act of 1917 and Sectibn 328 of the 
Revenue Act of 1918. 

5. This is a case properly requiring the issuance 

mandamus commanding and directing the respondent to issue 
14 a letter of final determination by registered mail indicating 
the alleged deficiency of taxes for the years iOl7 and 1918. 

William Cocker, 

Counsel for Petitioner. 

SJfi Earle Building , IF aslii'ngton, D. C. 


of a writ of 
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Sot ice 

To: Leo A. Rover. Esq.. and 
Charles L. Hendler, Esq .. 

Attorneys for Respondent. 

Please take notice that the fore<roin<r demurrer will he set for 

*— V--' 

hearing before the court on the 5th dav of October. 11)2$, at 10.00 

o'clock a. m.. or as soon thereafter as counsel mav be heard. 

/ * 

William Cooler. 

Counsel for Petitioner. 

Service of copv of fore<roin<r notice admitted this 28 dav of Julv. 
1928. 

Counsel for Respondent. 

15 Lv the Supreme Court of the District of Columbia 

i 

The United States of America. on the Relation of" 

Heineman Chemical Company, a corporation. 

Olean. X. Y. At Law 75633 

r. 

David H. Blair. Commissioner of Internal Revenue. 

Order 

Filed December 11. 192S 

This cause coining on to be heard upon the petition, the rule to show 
cause issued thereon, the amended answer of the respondent, and 
the demurrer thereto, and after hearing counsel for the parties and 
upon consideration bv the court, it is this 11th dav of December. 
A. I). 1928. 

Adjudged and ordered that the demurrer to the amended answer 
be. and the same hereby is sustained. 

The respondent electing to stand on Ins amended answer, it is 
further adjudged and ordered that a writ of mandamus issue com¬ 
manding the respondent. David II. Blair. Commissioner of Internal 
Revenue, to forthwith send by registered mail a copy of his deter¬ 
mination dated December 17. 1925. sustaining the conclusions set 
forth in letter of April 25. 1925. 

By the court. 

Wendell P. Stafford. 

Assoc!ate •/ ustIce. 

Appeal noted in open court by respondent. 

Wendell P. Stafford. 

•/ ust Ice. 
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16 In tiie Supreme Court of the District of Columbia 

United States of America, ex rel., Heineman] j 

* 

Chemical Company, a corporation 

vs Law No. 75633 

David H. Blair, Commissioner of Internal Reve- 
nue of the United States j 

j 

Assignment of error 
Filed February 13, 1929 

Now comes the United States, appellant in the abov^-entitled cause, 
by Leo A. Rover, United States Attorney in and for the District of 
Columbia, and sets forth as assignment of error Ion appeal, the 
following: 

1. The court erred in sustaining the demurrer tjo the amended 
answer and entering the final order granting the writ of manda¬ 
mus. as prayed for in petition. 

2. The court erred in other respects apparent on the record. 

Leo A. Rover,| 

United States Attorney , 
John W. FihElly, 

Assistant United States Attorney . 

Attorneys for Appellant. 

Copv of assignment of error received this 12th day of February, 
A. D. 1929. 

WmJ Cogger, 
Attorney for Appellee. 
Per J. m F. 


17 Designation of Record 

Filed February 13, 1929 

In the Supreme Court of the District of Columbia 

United States of America, f.x rei.. Heiniman 
Chemical Company, a corporation, 

vs. • La^v No. 75633. 

David H. Blair. Commissioner of Internal Rev- 
enue of the United States 

Now comes the United States, appellant in the above-entitled 
cause, by Leo A. Rover. United States Attorney iji and for the 
District of Columbia, and designates the parts of th^ record which 
it desires to have included in the transcript, said parts being con¬ 
sidered sufficient for the determination of the questions on appeal, 
namely: 

1. Petition. 

2. Rule to show cause. 

3. Amended answer to the petition and rule to show cause. 


I 
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4. Demurrer to the amended answer. 

5. Order sustaining demurrer to the amended answer. 

6. Minute entry of final order. 

7. Minute entry showing notation of appeal. 

8. This designation of record. 

Leo A. Rover. 

United States Attorney, 
John W. Fihelly. 

Assistant United States Attorney , 

Attorneys for Appellant . 

Copv of designation of record received this 12th dav of Feb. 
A. D. 1929. 

William Cogger. 
Attorney for appellee. 

J. W. F. 
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Supreme Court of the District of Columbia 


United States of America. 

District of Columbia . ss: 

I. Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, herebv cert if v the foregoing pages numbered 
from 1 to 17. both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause Xo. 75G33 at law. 
wherein the United States of America, on the relation of Heineman 
Chemical Company, a corporation. Olean. X. Y„ is realtor and 
David H. Blair. Commissioner of Internal Revenue, is respondent, 
as the same remains upon the files and of record in said court. 

In testimonv whereof. I hereunto subscribe mv name and alfx the 
seal of said Court, at the city of Washington, in said District, this 
19th dav of Februarv. 1929. 

[seal.] i Frank E. Cunningham. 

Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. 
Xo. 4922. David II. Blair. Commissioner of Internal Revenue, ap¬ 
pellant. vs. The United States of America, on the relation of Heine¬ 
man Chemical Company, a corporation. Court of Appeals. District 
of Columbia. Filed Februarv 19. 1929. Henrv W. Hodges, clerk. 

v v C? 
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In the Court of Appeals of the District 

of Columbia 

January Term, 1929 


No. 4922 


David H. Blair, Commissioner of Internal Beve- 

nue, appellant 

v. 

The United States of America, on the relation 
of Heineman Chemical Company, a Corporation, 
appellee 


l 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

i 

l 


BRIEF FOR APPELLANT 


THE CASE 

This case is before the Court on appeal front an 
order sustaining a demurrer to an amended answer 
and, the appellant (respondent below) electing to 
stand on his amended answer, ordering the issuance 
of a writ of mandamus. (Rec. 10.) 

This is a petition filed by the appellee (the relator 

below) for a writ of mandamus to compel the ap- 

(i) 






pellant (the respondent below) to “issue a sixty- 
day letter by registered mail addressed to the pe¬ 
titioner and indicating therein the final determina¬ 
tion of the said defendant of the tax liability of 
the petitioner for the years 1917 and 1918.” (Rec. 
1-5.) 

Upon the filing of the petition a rule to show 
cause why the writ of mandamus should not issue 
was issued. (Rec. 5.) By leave of the Court an 
amended answer to the petition and rule to show 
cause was filed by the appellant (Rec. 6), and to 
the amended answer the appellee filed a demurrer 
(Rec. 9). 

The case was heard upon the petition, the rule 
to show cause, the amended answer, and the de¬ 
murrer thereto, and on December 11, 1928, Mr. 
Justice Stafford, without opinion, entered an order 
sustaining the demurrer and, appellant electing to 
stand on his amended answer, ordering that a writ 
of mandamus issue commanding the appellant to 
“forthwith send by registered mail a copy of his 
determination dated December 17, 1925, sustaining 
the conclusion set forth in letter of April 25,1925.” 
(Rec. 10.) From the order so entered an appeal to 
this Court was noted in open court. (Rec. 10.) 

II 

STATEMENT OF FACTS 

The facts which are admitted bv the demurrer to 

* 

the amended answer are: 


I 


The appellee duly filed its return of incomfe for 
the year 1917 with the collector at Pittsburgh \ Pa., 
and paid the tax shown due thereon, and on April 
2, 1924, filed a claim for the refund of $38,341.81 
of the tax so paid. (Pec. 1, 6.) 

For the year 1918 the appellee duly filed its re¬ 
turn of income with the same collector, and paid all 
of the tax shown due thereon except $23,lt4.51. 
(Pec. 6.) In March, 1924, the appellee filed a ^laim 
for the refund of $19,000 of the amount so paid, and 
in April, 1924, filed a claim for the abatement of 
the outstanding balance of $23,174.51 of the ftaxes 
shown due on the return. (Pec. 6.) 

In February, 1924, the appellant made jeopardy 

assessments of additional taxes for each of the 

years under the provisions of subdivision (<ji) of 

section 250 of the Revenue Act of 1921. (Re£. 1.) 

These jeopardy assessments were for $3,099.7|4 for 

the year 1917 and $10,372.28 for the year 1918. 

(Pec. 6.) In April, 1924, claims for abatement of 

these jeopardy assessments were filed. (Pe^. 6.) 

* | 

At or about the same time the appellee filed applica¬ 
tion to have its taxes for the year 1917 detenhined 
under the provisions of section 210 of the Peyenue 
Act of 1917 and those for the year 1918 determined 
under the provisions of sections 327 and 328 of the 
Revenue Act of 1918. (Rec. 1, 6-7.) ! 

Bv letter dated April 25,1925, which was sent to 
the appellee by registered mail and received by it, 
the claims for refund and abatement filed for taxes 
for the year 1917 were rejected. (Pec. 3-4, 7.|) 


i 
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By the same letter dated April 25,1925, the claim 
for refund of $19,000 of the tax paid for 1918 was 
rejected, and the claims for abatement of taxes for 
1918 aggregating $33,546.79 (the unpaid balance 
of tax $23,174.51 shown due on the return for that 
year and the jeopardy assessment of additional 
taxes made in February, 1924, amounting to 
$10,372.28) were rejected for $31,342.71 and al¬ 
lowed for $2,204.08. (Rec. 3-4, 7.) 

In the letter of April 25, 1925, the appellee was 
advised that its application for assessment under 
section 210 of the Revenue Act of 1917 and under 
sections 327 and 328 of the Revenue Act of 1918 
were rejected. (Rec. 3-4, 7.) 

The appellee filed a protest against such action, 
and an oral hearing thereon was accorded the ap¬ 
pellee. (Rec. 2, 7.) 

By letter dated December 17, 1925, mailed on or 
about its date to the appellee and received by it in 
due course of mail, the appellee was advised that 
the conclusions set forth in the letter dated April 
25, 1925, were sustained and the case therefore 
deemed closed. (Rec. 2, 4, 7, 8.) 


Although the fact does not appear in the record 
in the case at bar that all the income and profits 
taxes assessed against the appellee for the years 
1917 and 1918 have been paid by it, yet such is the 
case. This fact, in the opinion of counsel for the 
appellant, renders the case at bar a moot one. 


*■» 

0 


Therefore, counsel feel it incumbent on them as a 

i 

duty to this Court to set forth the true situation in 
regard thereto. | 

In order that the Court may understand why this 
fact does not appear in the amended answer filed 
by the appellant, it should be stated that (there is 
ordinarily no evidence of the payment pf taxes 
among the records of the Bureau of Internal Reve¬ 
nue in the District of Columbia. The records of 

I 

payment of taxes are exclusively in the! various 
offices of the collectors of Internal Revenue scat¬ 
tered throughout the country, and evidence! of pay¬ 
ment is found in the records in the District of Co¬ 
lumbia onlv when for some reason there lias been 
a call on a collector for such evidence of payment 
in the case of a particular taxpayer. Evidence of 
payment by the appellee was received by the ap- 
pellant after the appeal had been taken in the in¬ 
stant case and after the term of the Supreme Court 
of the District of Columbia during which the order 
appealed from was entered had expired and it was 
no longer possible to call the matter to the attention 
of the court below. It should be added that the 
matter of payment was peculiarly within the knowl¬ 
edge of the appellee, and that there is no piention 
of the fact of payment in the petition. It ! should 
also be pointed out that payment of the last install¬ 
ment of the original tax shown due by the [return 
for the year 1918 was made after the amended 
answer of the appellee was filed. j 
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The appellee filed its returns of income for the 
years 1917 and 1918 with the collector at Pittsburgh, 
Pa., and assessment of the taxes shown due on the 
returns was made contemporaneously with the fil¬ 
ing of the respective returns. 

During the year 291S the appellee paid all of the 
tax shown due on its return for the year 1917. 

Of the taxes shown due on appellee’s return for 
the vear 1818 it paid all except the sum of $23,174.81 
in four installments during the year 1918. A claim 
for abatement was filed for the outstanding balance. 
Upon consideration of this claim for abatement it 
was determined in the letter of April 25,1925 (Ree. 
3-4), that there was an overassessment for the year 
1918 of $2,204.08, which was credited against a jeop- 

ardv assessment of additional taxes for that vear 

• %/ 

on the list of the collector at Buffalo. New York. 

Assessments of additional taxes of $3,099.74 for 
the vear 1917 and $10,372.28 for the vear 1918 were 
made in February. 1924. These were jeopardy as¬ 
sessments made under the proviso in the last para¬ 
graph of subdivision (d) of section 250 of the Rev¬ 
enue Act of 1821, and were on the list of the collec¬ 
tor at Buffalo, New York. 

Claims fori abatement of these jeopardy assess¬ 
ments were filed April 19, 1924, and were rejected 
by letter dated April 25,1925. (Ree. 3-4.) 

The assessment of the additional tax of $3,099.74 
for the vear 1917 was discharged bv a credit allow- 
ance on April 16. 1924, of $48.31 and payment to 
the collector at Buffalo of $3,051.43 on June 8,1926. 


i 


The assessment of the additional | tax of 
$10,372.28 for the year 1918 was discharged by an 
abatement of $2,204.08 thereof on May 119, 1926, 
and payment of $8,168.20 to the Buffalo j collector 
on May 27, 1926. j 

The outstanding balance of $23,174.51 of the 
original tax shown due on the return for!the year 
1918 was discharged by crediting against it the 
sum of $3,004.01 determined as an overasbessment 
for the year 1919 and payment of $20,170.p0 to the 
collector at Pittsburgh, Pa., during the year 1928 
in three equal installments, the last payment being 
made on Julv 30,1928. 

Thus it is seen that there is no outstanding lia¬ 
bility of the appellee for taxes for the years 1917 
and 1918. However, because of the failure of the 
appellee to pay the taxes shown on its rdturn for 
the year 1918 upon notice and demand irom the 
Collector, there accrued (subdivision (a) of sec¬ 
tion 250, Revenue Act of 1918; subdivision (e) of 
section 250, Revenue Act of 1921; subdivision (a) 
of section 276, Revenue Act of 1924), intejrest and 
penalties amounting to $10,672.21, which amount 
is still outstanding. 

j 

hi | 

i 

ASSIGNMENTS Ox ERROR 


-I 

■A. 


The court erred in sustaining the demurrer 
to the amended answer and entering the fipal order 
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granting the writ of mandamus, as prayed for in 
petition. 

2. The court erred in other respects apparent 
on the record. 

IV 

THE STATUTES 

Revenue Act of 1021: 

Sec. 250. * * * 
***** 

(d) * * * 

If upon examination of a return made 
under the Revenue Act of 1918, the Revenue 
Act of 1917, the Revenue Act of 1918, or this 
Act, a tax or a deficiency in tax is discovered, 
the taxpayer shall be notified thereof and 
given a period of not less than thirty days 
after such notice is sent by registered mail 
in which to file an appeal and show cause or 
reason whv the tax or deficiencv should not 
be paid. Opportunity for hearing shall be 
granted and a final decision thereon shall be 
made as quickly as practicable. Any tax or 
deficiency in tax then determined to be due 
shall be assessed and paid, together with the 
penalty and interest, if any, applicable 
thereto within ten days after notice and de¬ 
mand by the collector as hereinafter pro¬ 
vided, and in such cases no claim in abate¬ 
ment of the amount so assessed shall be en¬ 
tertained: Provided , That in cases where 
the Commissioner believes that the collec¬ 
tion of the amount due will be jeopardized by 
such delay he may make the assessment with- 
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i 


out giving such notice or awaiting the con¬ 
clusion of such hearing. 

(e) If any tax remains unpaid a^ter the 
date when it is due, and for ten days after 
notice and demand by the collector, then, ex¬ 
cept in the case of estates of insane, deceased, 
or insolvent persons, there shall be ajdded as 
part of the tax the sum of 5 per centum on 
the amount due but unpaid, plus interest at 
the rate of 1 per centum per monijh upon 
such amount from the time it becaipe due: 
Provided, That as to any such amount which 
is the subject of a bona fide claim for abate¬ 
ment filed within ten days after notice and 
demand by the collector, where the taxpayer 
has not had the benefit of the provisions of 
subdivision (d), such sum of 5 per centum 
shall not be added and the interest from the 
time the amount was due until the claim is 
decided shall be at the rate of one-half of 

i 

1 per centum per month on that part} of the 
claim rejected. 

Revenue Act of 1924: j 

Sec. 273. As used in this title thb term 
“deficiency” means— 

(1) The amount by which the tax iipposed 
by this title exceeds the amount shown as the 
tax by the taxpayer upon his return; but the 
amount so shown on the return shall first 
be increased by the amounts previously as¬ 
sessed (or collected without assessment) as 
a deficiency, and decreased by the amounts 
previously abated, credited, refunded, or 
otherwise repaid in respect of such t^x; or 
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(2) If no amount is shown as the tax by 
the taxpayer upon his return, or if no re¬ 
turn is made by the taxpayer, then the 
amount ' bv which the tax exceeds the 
amounts previously assessed (or collected 
without assessment) as a deficiency; but 
such amounts previously assessed, or col¬ 
lected without assessment, shall first be de¬ 
creased by the amounts previously abated, 
credited, refunded, or otherwise repaid in 



respect of such tax. 

Sec. 274. (a) If, in the case of any tax¬ 
payer, the Commissioner determines that 
there is a deficiency in respect of the tax 
imposed by this title, the taxpayer, except 
as provided in subdivision (d) shall be noti¬ 
fied of such deficiency by registered mail, but 
such deficiency shall be assessed only as 
hereinafter provided. Within 60 days after 


; such notice is mailed the taxpayer may file 
\ an appeal with the Board of Tax Appeals 


established bv section 900. 

%/ 



* * -X- * * 



Sec. 280. If after the enactment of this Act 


the Commissioner determines that any as¬ 
sessment should be made in respect of any 
income; war-profits, or excess-profits tax im¬ 
posed by the Revenue Act of 1916, the Reve¬ 


nue Act of 1917, the Revenue Act of 1918, 
or the Revenue Act of 1921, or bv anv such 
Act as amended, the amount which should be 


assessed (whether as deficiency or as~mfeT- 


est, penalty, or other addition to the tax) 
shall be computed as if this Act had not been 
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enacted, but the amount so computed shall be 
assessed, collected, and paid in the sajne man¬ 
ner and subject to the same provisions and 
limitations (including the provision^ in <>ase 
of delinquency in payment after notice and 
deuiandl as in the case of the taxes imposed 
by this title, except as otherwise proyided in 
section 277. 


* 


* 


* 


Sec. 900. (a) There is hereby established 
a board to be known as the Board of iTax Ap¬ 
peals (hereinafter referred to as the 

“Board”). * * * 

* * * * * 

% 

(e) The Board and its divisions sljali hear 
and determine appeals filed under sections 
274, 279, 308, and 312. * * * 

y | 

QUESTIONS INVOLVED 

1. Has the Board of Tax Appeals jurisdiction in 
the instant case, notwithstanding the Commis¬ 
sioner of Internal Revenue did not determine after 
the enactment of the Revenue Act of 1924 that an 

i 

assessment should be made against the appellee? 

2. Was the Commissioner of Internal Revenue 

required to send by registered mail the letter dated 
December 17, 1925, advising the appellee tjiat the 
conclusions set forth in the letter dated April 25, 
1925, were adhered to ? j 

3. Under the circumstances of the instant! case is 
mandamus a proper remedy? 


i 


i 
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VI 

ARGUMENT 

1. The Board,of Tax Appeals has no jurisdiction in the 
instant case, for the reason that the Commissioner of 
Internal Revenue did not determine after the enact¬ 
ment of the revenue act of 1924 that an assessment 
should be made against the appellee 

At the outset the Court should have clearly in 
mind certain outstanding facts. These are: 

(1) A very considerable part of the taxes in¬ 
volved in the instant case is for the year 1918, were 
shown due on the return filed by the appellee, and 
were assessed at or about the time the return for 
that year was filed in June, 1919. 

(2) The assessments of additional taxes for both 
years were made in February, 1924, before the en¬ 
actment of the Revenue Act of 1924. 

(3) The assessments of the additional taxes for 
both years were jeopardy assessments made under 
the proviso in the last paragraph of subdivision (d) 
of section 250 of the Revenue Act of 1921. 

(4) That tlie Revenue Act of 1921 contained no 
requirement that the appellee should have notice of 
the jeopardy assessments other than the notice and 
demand of the collector for payment. 

It would seem that this simple statement of facts 

about which there is and can be no dispute would 

at once demonstrate how utterlv without merit is 

%> 

the application of the appellee for mandamus and 
leads to the inescapable conclusion that the learned 
court below erred in granting the writ. 


13 


i 

It will be found that subdivision (d) pf section 
250 of the Revenue Act of 1921 contains bo provi¬ 
sion for a notice to the taxpayer after a |jeopardy 
assessment other than the usual notice anc}. demand 
from the collector. 

i 

The Board of Tax Appeals was create^ by Sec¬ 
tion 900 of the Revenue Act of 1924. Its | jurisdic¬ 
tion is fixed by subdivision (e) of section!900, and 
is limited to “hear and determine appeals! filed un¬ 
der sections 274, 279, 308 and 312’’ of thaf: statute. 
Sections 308 and 312 relate solely to estate taxes, 
and therefore need not be considered here. 

The eases in which appeals might be taken to the 
Board of Tax Appeals were set out in subdivision 
(a) of section 274 and in section 280. These cases, 
it will be seen, were onlv those in which the Com- 
missioner determined there was a “deficiency” in 
respect of the tax imposed. The term “defi¬ 
ciency,” so far as it affects the instant case, was 
defined in subdivision (1) of section 273 tojbe “The 
amount by which the tax imposed by this | title ex¬ 
ceeds the amount shown as the tax by the taxpayer 
upon his return * * *.” 

Manifestly the unpaid taxes for the year 1918 
shown on the appellee’s return for that jyear do 
not come within the term “deficiency.” 

Section 274 provides solely as to taxes imposed by 
the Revenue Act of 1924, for subdivision (ja) pro¬ 
vides for appeals only “If, in the case of any tax¬ 
payer, the Commissioner determines that [there is 
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a deficiency in irespect of the tax imposed by this 
titler 

Section 280 of the Revenue Act of 1924 is the sec¬ 
tion that has to do with assessments of taxes im¬ 
posed by prior revenue acts, and this contains the 
statutory provision on which the appellee must 
relv. Thus it becomes necessary to critically ex- 
amine the provisions of section 280 to determine 
whether that section gave the Board of Tax Ap¬ 
peals any jurisdiction in a case where an assess¬ 
ment was made before that bodv was created. 

Section 280 relates to “taxes under prior acts,” 
and it provides that “If after the enactment of this 
Act the Commissioner determines that any assess¬ 
ment should be made in respect of any” tax imposed 
by a prior statute, the procedure should be that set 
out in section 274. 

Comparison of the language of Sections 274 and 
280 of the Revenue Act of 1924 clearlv indicates the 
intent of Congress that the Board was to have ju¬ 
risdiction in the cases of deficiencies in tax imposed 
by the Revenue Act of 1924, but that its jurisdiction 
over taxes imposed by prior revenue statutes should 
be limited to assessments proposed to be made after 
the enactment.of the Revenue Act of 1924. 

It is quite apparent from reading the provisions 
of the Revenue Act of 1924 relating to appeals to the 
Board of Tax Appeals that the provisions deal pros¬ 
pective!}’ and not retrospectively with assessments. 
This is particularly true of section 280. It is ines¬ 
capable that, to give the Board jurisdiction in cases 


of “taxes under prior acts,” the determination that 
an assessment “should be made” must be made 
“after the enactment” of the Revenue Act of 1924. 


That the determination contemplated by section 280 
is a determination of a deficiency of tax not yet as¬ 
sessed is clear, for the statute provides that the 
“amount so computed shall be assessed” in the same 
manner as taxes imposed by the Revenu^ Act of 
1924. Language could not be more clearly pro¬ 
spective. \ 

/ - Tf is equally clear that section 274 of the Revenue 
Act of 1924 deals prospectively with assessments. 
Subdivision (a) of that section provides for ap- 
jDeals, and subdivision (b) provides that— j 

If the Board determines that there is a 

i 

deficiencv, the amount so determined shall 

7 


be assessed and shall be paid upon nojtice and 

demand from the collector. No part of the 

amount determined as a deficiencv but dis- 

%/ 

allowed as such by the Board shall be as¬ 
sessed, but a proceeding in court ma^ be be¬ 
gun, without assessment, for the collection of 
any part of the amount so disallowed. 
* * * (Italics ours.) 

In the instant case the assessments of additional 
taxes (“deficiencies”) were made in February, 
1924. The Revenue Act was enacted June |2, 1924. 

The case of Dascomb et al. v. Board of Tax Ap¬ 
peals, 16 Fed. (2d), 337, decided by this Court, has 
no application to the case we are here considering. 
In that case the jeopardy assessment was made 
after the passage of the Revenue Act of 1924 and in 
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accordance with the provisions of that statute. The 
only question decided was whether the appeal to 
the Board of Tax Appeals was filed in time. 

The language of section 280 of the Revenue Act 
of 1924 is so clear and unambiguous as to require no 
application of the rules of statutory construction. 
The provisions of the section interpret themselves. 

In Hamilton v. Rathbone, 175 U. S. 414, Mr. Jus¬ 
tice Brown speaking for the Court, it was said (at 
page 419): 

* * * The general rule is perfectly 

well settled that, where a statute is of doubt¬ 
ful meaning and susceptible upon its face of 
two constructions, the court may look into 
prior and contemporaneous acts, the reasons 
which induced the act in question, the mis¬ 
chiefs intended to be remedied, the extra¬ 
neous circumstances, and the purpose in¬ 
tended to be accomplished by it, to determine 
its proper construction. But where the act 
is clear upon its face , and when standing 
alone it is fairly susceptible of but one con¬ 
struction , that construction must be given to 
it. * * * (Italics ours.) 

Again, at page 421: 

Indeed, the cases are so numerous in this 
court to the effect that the province of con¬ 
struction lies wholly within the domain of 
ambiguity, that an extended review of them 
is quite unnecessary. * * * (Italics 

ours.) 

In Edison Electric Light Company v. United 
States Electric Lighting Company, 35 Fed. 134, 


Judge Wallace of the Circuit Court for the South¬ 
ern District of New York, said (at page 138): 

* * * If it were proper to treat this 
question as an original one, it would be neces¬ 
sary first to inquire whether there is any am¬ 
biguity in the language of the statujte. If 
there is not, the duty of the court is to give 
effect to its obvious meaning, notwithstand¬ 
ing it may be thought to make an unreason¬ 
able and harsh innovation upon the preexist¬ 
ing privileges of our own inventors. It is 
not only the safer course to adhere to the 
words of a statute, construed in theijr ordi¬ 
nary import, instead of entering ipto any 
inquiry as to the supposed intention 6f Con¬ 
gress, but it is the imperative duty!of the 
court to do so. * * * 

Mr. Justice Harlan, writing the opinion of the 
Court in Bate Refrigerating Company vj Sulz¬ 
berger, 157 U. S. 1, 33, quoted with approval the 
above language. ! 

The language used by the Court in Denn V. Reid 
(also cited as Scott v. Reid), 10 Pet. 524, is partic¬ 
ularly apposite in that the Court refused to extend 
the meaning of words used in a remedial Statute 
beyond their natural import, even though njo good 
reason could be advanced why the excluded case 
was not as fully within the spirit of the statute as 
those which were included. The Court, speaking 
through Mr. Justice McLean, said (at page 527): 

This, it must be admitted, when M r e con¬ 
sider the mischief the law was probably 



intended to remedv, is a somewhat technical 
construction of the act; and cases may be 
found where courts have construed a stat¬ 
ute most liberally to effectuate the remedy; 
but where the language of the act is explicit, 
there is great danger in departing from the 
words used, to give an effect to the law which 
may be supposed to have been designed by 
the legislature. Where the language of the 
act is not clear, and is of doubtful construc¬ 
tion; a court may well look at every part 
of the statute; at its title, and the mischief 
intended to be remedied in carrying it into 
effect. But it is not for the court to say, 
where the language of the statute is clear, 
that it shall be so construed as to embrace 
eases, because no good reason can be as¬ 
signed why they were excluded from its 
provisions. 

We are unable to say why the benefits of 
this statute were given to those who held 
under deeds proved by the subscribing wit¬ 
nesses, and withheld from those whose deeds 
were proved by the acknowledgment of the 
grantor. In most cases, if not in all, proof 
by acknowledgment would be deemed more 
satisfactory than by witnesses; but the legis¬ 
lature having made a distinction between 
the cases ; whether it was intentional or not, 
reasonable or unreasonable; the court is 
bound by the clearly expressed language of 
the act. 

In other words, the courts have consistently held 
that the rules of statutory construction do not ex¬ 
clude the rules of common sense. 
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If Congress had intended to give the Board of 
Tax Appeals jurisdiction in cases wherej assess¬ 
ments were made prior to the passage of tfie Reve¬ 
nue Act of 1924, it would have been a simple matter 
to incorporate such a provision in the statute. In 
this connection it is interesting to note th^t while 
the Revenue Bill of 1924 was being consic(ered in 
the Senate an amendment to accomplish soijne such 
purpose was proposed. (Cong. Rec., vol. (?5, part 
8, 68th Cong., 1st sess. p. 7696.) ! 

Congress did, in subdivision (f) of section 283 
of the Revenue Act of 1926, seek to remedy situa¬ 
tions similar to that in the instant case, wheti it was 
provided therein that— 

(f) If any deficiency in any inconje, war- 
profits, or excess-profits tax imposedj by the 
Revenue Act of 1916, the Revenue |Act of 
1917, the Revenue Act of 1918, or the Reve¬ 
nue Act of 1921. or bv anv such Act as 
amended, was assessed before June 3, 1924, 
but was not paid in full before that date, 
and if the Commissioner after June 2, 1924, 

but before the enactment of this Act!finally 

* 

determine ! tic amount 0 f the deficiency, 
and if the person liable for such tax appealed 
before the enactment of this Act jto the 
Board and the appeal is pending before the 
Board at the time of the enactment of this 
Act, the Board shall have jurisdiction of the 
appeal. * * * 

No provision approximating that above quoted 
is found in the Revenue Act of 1924, and its | enact¬ 
ment in the Revenue Act of 1926 demonstrates that 
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the Congress sought to provide for a situation not 
taken care of in the Revenue Act of 1924. In this 
connection it must be borne in mind that the letter 
in controversy was mailed and received bv the 

4 / * 

appellee before enactment of the Revenue Act of 
1926 and no appeal to the Board was taken. 

The position of the appellant is that this case is 
controlled by the Revenue Act of 1921, all of the 
provisions of which were complied with by the 
appellant. 

Subdivision (d) of Section 250 of the Revenue 
Act of 1921 provided that in a case where a tax or 
deficiency in tax was discovered the taxpayer 
should be notified thereof bv registered mail and 
given a period of thirty days within which to file 
an appeal to the Commissioner. That was the 
only appeal provided for, and was, of course, be¬ 
fore the Board of Tax Appeals was created. 

The same subdivision of the statute carries this 
proviso: 

Provided, That in cases where the Com¬ 
missioner believes that the collection in the 
amount due will be jeopardized by such de- 
lav he may make the assessment without giv- 
ing such notice or awaiting the conclusion of 
such hearing. 

Thus, under the law as it stood at the time the 
assessments were made against the appellee, in the 
case of a jeopardy assessment made, such as those 
in the case at bar, no notice thereof to the taxpayer 
was required to be given other than the notice and 
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demand for payment by the collector. It results, 
then, that it can make no difference whether a 
notice was sent to the appellee by registered mail 
or not. 

While it is true that the Board of Tax |Appeals 
assumed jurisdiction of appeals in cases where an 
assessment of taxes was made before, ahd final 
action on a claim for abatement thereof was not had 
until after, the Revenue Act of 1924 was jenacted, 
there was no statutory warrant therefor.! Coun- 
sel for the appellee will doubtless call tliej Court’s 
attention to several such cases. The case of Joseph 
Garneou Company, 1 B. T. A. 75, is the first case 
in which the Board of Tax Appeals assumed juris¬ 
diction in such a case, and that decision is cited by 

i 

the Board in subsequent decisions as controlling. 

i 

The opinion of the Board in that case will be found 
to be based on specious, illogical, and labored rea¬ 
soning and that it reads into the clear, unambiguous 
terms of the statute something that can| not be 
found therein. It is submitted that the decision is 
so patently erroneous that it can not be eten per¬ 
suasive in the instant case. 

It should be pointed out, too, that in assuming 
jurisdiction in such cases the Board of ijax Ap¬ 
peals did not require that a letter to a taxpayer ad¬ 
vising of adherence to a prior rejection of claim for 
abatement should have been sent by registered mail. 

The Board of Tax Appeals is a creature |of stat¬ 
ute and can have only such jurisdiction as lias been 


i 
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conferred on that body by statute. This principle 
is well settled in the case of Federal courts other 

i 

than the Supreme Court (Case of Sewing Machine 
Company. 18 Wall. 533, 577), and the same rule of 
law must unquestionably apply to an executive ad¬ 
ministrative body sucli as the Board of Tax Ap¬ 
peals. As in the case of the courts of the United 
States, there can be no presumption in favor of the 
jurisdiction of the Board of Tax Appeals. {Ex 
parte Smith, 94 U. S. 455, 456.) 

The Revenue Act of 1924 will be searched in vain 
for any express provision conferring on the Board 
of Tax Appeals jurisdiction to review an assess¬ 
ment made before the enactment of that statute. 
Indeed, as lias been indisputably demonstrated, the 
provisions of the Revenue Act of 1924 negative any 
such proposition. It follows that the Board of Tax 
Appeals is without jurisdiction in the instant case, 
and it must follow that the application for writ of 
mandamus should have been denied bv the court 

•j 

below. 

2. The Commissioner of Internal Revenue was not required 
to send by registered mail the letter dated December 
17, 1925, advising the appellee that the conclusions 
set forth in the letter dated April 25, 1925, were 
adhered to 

In the case at bar not only did the appellant be¬ 
fore the enactment of the Revenue Act of 1924 ‘ 4 de¬ 
termine” that additional taxes “should he*’ as¬ 
sessed, but he had alreadv assessed such additional 

7 %> 

taxes when that statute was enacted. 
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j 

The only provisions as to abatement claipis in the 
1921 Act will be found in the proviso to subdivision 
(e) of Section 250, and that provision relates only 
to foregoing the 5 per cent penalty for nonpayment 
and makes the interest charge only six per cent 
where jeopardy assessments had been ma|le. 

In the Revenue Act of 1924 the provisions in re¬ 
gard to claims for abatement are found in subdi¬ 
vision (a) of Section 279. Subdivision (d|) of Sec¬ 
tion 274 therein referred to, it will be found, has to 
do only with taxes imposed by the Revenue Act of 
1924, as have all of the provisions of Secjtion 274. 

The position of the appellant is that 4ction by 
the Commissioner on a claim for abatement of taxes 
which have already been assessed is not an(l can not 
be a “determination” of a “deficiency” 1 if such 
action was had before the enactment of the jRevenue 

i 

Act of 1926. A taxpayer, in filing a claim for abate¬ 
ment, merely asks that the tax or deficiency there¬ 
tofore found or determined and assessed be re¬ 
duced in amount or entirely wiped out. 

If, now, it be assumed, for the purpose of the 
argument only, that action on a claim for abatement 

i 

is a determination of a deficiency, then, if is sub¬ 
mitted, the appellee’s position is not improved un¬ 
der the facts in this case. The appellee was notified 
by letter dated April 25, 1925 (Exhibit A, Rec. p. 
3), sent by registered mail, of the action of {he Com¬ 
missioner on its claims for abatement and! refund. 

i 

Later, after protest and conference, the jappellee 
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was advised by letter dated December 17,1925 (Ex¬ 
hibit B, Bee. p. 4), that the Commissioner adhered 
to his prior decision on the claims for abatement 
and refund. This letter was not registered. In 
this connection attention is directed to the fact that 
there is no requirement in the Revenue Act of 1924 
that, after a taxpayer has once been notified by reg¬ 
istered mail of a determination bv the Commis- 

•/ 

sioner of a deficiency in tax and persists in com¬ 
municating with the Commissioner in regard 
thereto, all replies to such communications must be 
sent by registered mail. 

In the last communication, in which the appellee 
was advised by the Commissioner of adherence to 
his former decision on the claims for abatement 
and refund, the appellee was further advised that 
its case was then deemed closed. Therefore, if the 
appellee was entitled to go to the Board of Tax 
Appeals, under the provisions of the Revenue Act 
of 1924, it was required to do so within sixty days 
from the date of that communication at the latest. 

In the instant case, there is no question of the 
receipt by the appellee of both communications at¬ 
tached to the petition as exhibits, and the appellee 
sat by and allowed the time for appeal to the Board 
of Tax Appeals to expire without doing anything 
to assert its right to an appeal, if it had any such 
right. And then, after the lapse of three years, 
the appellee seeks by mandamus to correct and nul¬ 
lify the effect of having slept on any rights it may 
have had. Surely, if equity aids only the vigilant, 
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it is submitted mandamus should not issue in a 
case where, under like circumstances, equitable re¬ 
lief would be denied. | 

3. Mandamus is not a proper remedy in the instant case 

It has been seen that the plain, unambiguous lan¬ 
guage of the statute excludes from the jurisdiction 
of the Board of Tax Appeals a case in which the 
facts are similar to those in the instant cas£. 

It must be constantly borne in mind that here 

%/ 

is an attempt to enforce by writ of mandamus an 
appeal, not from a determination that ail assess¬ 
ment of additional taxes should be made, bht from 
rejection of a claim for abatement of taxes jalready 
dulv assessed. 

Mandamus is an appropriate remedy onljy where 
there is a clear and unmistakable duty required by 
law. In Bayard v. White, 127 U. S. 246, j\|lr. Jus¬ 
tice Blatchford, speaking for the court, thus tersely 
stated the requirements for mandamus (at page 
250): | 

i 

* * * The writ of mandamus is a 

remedy to compel the performance of a duty 
required by law, where the party seeking re¬ 
lief has no other legal remedy and the duty 
sought to be enforced is clear and indisput¬ 
able. Knox County v. Aspinwall, 2j4 How. 
377, 383. Both requisites must coUcur in 
every case. j- 

See also Riggs v. JoJmson County, |6 Wall. 
166,193. ! 
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A duty to be enforceable by mandamus must be 
plain, positive, and clearly defined. It must not 
only be authorized bv law, but the law must unmis- 
takably require it to be performed. (Ex parte 
Cutting, 94 U. S. 14, 20.) As said by Chief Justice 
Waite, speaking for the court in Ex parte Ho wland, 
104 U. S. 604 (at page 612): 

It is also settled that more can not be re¬ 
quired of a public officer by mandamus than 
the law has made it his duty to do. The ob- 
ject of the writ is to enforce the perform¬ 
ance of an existing duty, not to create a new 
one. * * * 

This language was quoted with approval by Mr. 
Justice White in International Contracting Com¬ 
pany v. Lamont, 155 U. S. 303, 308. 

What the appellee is seeking to accomplish in 
the present proceeding is to compel the appellant 
to lay a foundation for an appeal to the Board of 
Tax Appeals. Such appeal would not be from a 
determination of a deficiency which it was pro¬ 
posed to assess, nor from a determination “ after 
the enactment” of the Revenue Act of 1924 that an 
“assessment should be made,” as provided by the 
statute, but it would be from an assessment made 
before the Revenue Act of 1924 was enacted. The 

i 

aj^pellee is seeking to take an appeal from the re¬ 
jection of a claim for abatement of an assessment 
alreadv made. There is no warrant for this in the 
Revenue Act of 1924. 


Can it be said that in the instant case there was 
a clear, unmistakable duty imposed on the Com¬ 
missioner to advise the appellee by registered mail 

I * 

that its claim for abatement had been rejected? 
No such statutory provision can be found. 

The appellee had a plain, adequate, and complete 
remedy by paying the taxes, filing a claim for the 
refund thereof, and, if rejected, suing to 'recover 
back the taxes wrongfully collected. Thisj is true 
entirely aside from any question as to whether the 
appellee is entitled to special assessment under the 
provisions of section 210 of the Revenue Act of 
1917 and sections 327 and 328 of the Revefiue Act 
of 1918. If the appellee has been wrongfully de¬ 
prived of a right to an appeal to the Boardj of Tax 

I 

Appeals, then the taxes, if collected, on that ac- 

i 

count alone would have been “erroneously or il¬ 
legally” collected, and the appellee would be en¬ 
titled, under the provisions of sections 3^20 and 
3226 of the Revised Statutes, to recover tjack the 
taxes so collected. This has been determined to be 
a complete system of remedial justice, (praham 
v. du Pont, 262 U. S. 234, 254.) i 

i 

The case of Joseph Garneaii Company, Inc., v. 
Bowers, 8 Fed. (2d), 378, was a bill for an; injunc¬ 
tion to restrain the collection of taxes assessed be¬ 
fore enactment of the Revenue Act of 1^24. In 
that case an appeal was taken to tlie Board of Tax 
Appeals, the Board took jurisdiction (ant4, p. 21), 
and, notwithstanding the ruling of the Bodrd and 
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while appeal to the Board was pending, collection 
of the deficiency was being proceeded with. There¬ 
upon the bill to restrain such collection was filed, 
based upon an allegation that the appeal was then 
pending. Holding that collection could not be en¬ 
joined, District Judge Goddard, of the District 
Court of the United States for the Southern Dis¬ 
trict of New York, said (at page 381): 

The real question involved in this motion 

is whether the validity of the tax assessed 

bv an officer under color of office and which 
«/ 

the officials charged with the duty of assess¬ 
ing and collecting taxes claim to be valid, 
can be tested and payment resisted in a pro¬ 
ceeding in equity, such as this, to restrain its 
collection? In arriving at a conclusion as 
to whether this tax is valid and the assess¬ 
ment legal, the underlying questions to be 
considered are whether or not the Board of 
Tax Appeals had jurisdiction of it; whether 
the determination or assessment of the tax 
must be subsequent to June 2, 1924, to give 
the Board jurisdiction; and also, what is the 
effect of the Commissioner of Internal Rev¬ 
enue’s communication of Julv 17, 1924? It 

seems to me firmlv established that an action 

•/ 

at law for the return of the tax, after its 
payment, is the proper method for testing 
the validity of the tax and having these 
questions decided, and that the collector can 
not be enjoined. * * * 

In a similar case, Emails Silk Company v. Mc- 
Caughn, 6 Fed. (2d), 660, District Judge Thomp- 


son, in the District Court of the United States for 
the Eastern District of Pennsylvania, mafle a sim¬ 
ilar ruling. 

The appellee having a plain and adequate remedy 
to recover back taxes illegally collected, mandamus 
should be denied on that account if no Other, for 

i 

there must not only be a plain duty required by 
law, but there must be no other remedy. The two 


bases must concur. 

Chief Justice Fuller, speaking for the cdurt in In 
re Key, 189 U. S. 84, said (at page 85) : 


* * * It [the writ of mandamus] is 
not granted in doubtful cases, or where there 
is another adequate remedy, and whether it 
shall go or not usually rests in the sqund dis¬ 
cretion of the court. * * * 

In Moore v. Lindrnark, 33 App. D. C. 507, in an 
opinion reversing the Supreme Court of the Dis¬ 
trict of Columbia, Chief Justice Shepard, speaking 
for this Court, said (at page 602) : j 

Nothing is better settled than [that the 
writ of mandamus can not be useej. to per¬ 
form the office of an appeal or writ bf error, 
or granted in any case where there i^ another 
adequate remedy. * * * 


Chief Justice Smythe, in Le Crone v. McAdoo, 48 
App. D. C. 181,186, tersely announced that the writ 
of mandamus “is an extraordinary one, and not 
to be resorted to except where there is po other 
legal remedy.” 
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The latest adherence of this Court to the well- 
established principle that mandamus will not lie 
where there is another adequate remedy is in 
Board of Tax Appeals v. McCandless, 26 Fed. (2d), 
1000, reversing* the judgment of the Supreme Court 
of the District of Columbia granting the writ. Cer¬ 
tiorari was denied in that case (49 Sup. Ct. Rep. 
24). It is submitted that the instant case comes 
squarely within the principle announced by this 
Court in that case. 

In the instant case the appellant had acted, and 
acted finally, when the appellee was advised that he 
adhered to his prior conclusion. But, the appel¬ 
lee contends, that action by the appellant was er¬ 
roneous in that the advice of such action bv the 
appellant was sent in the open mail instead of 
having been registered. Thus the application for 
mandamus in the instant case resolves into the oft- 
attempted—and just as often denied—effort to sub¬ 
stitute mandamus for writ of error. From its 
earliest history the Supreme Court has adhered to 
the fundamental rule that this can not be done. 

Ex parte Hoyt, 13 Peters, 279, 290. 

Ex parte Myra Clarke Whitney, 13 
Peters, 404, 408. 

E:c parte Newman, 14 Wall. 152, 165. 

Ex parte William Many, 14 How. 24, 25. 

Ex parte Lor in y, 94 U. S. 418, 419. 

This court has consistentlv adhered to the same 

* 

rule. Dunkley Company v. Eiving, 42 App. D. C. 
176 was a petition for mandamus to compel the 
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Commissioner of Patents to at once discontinue all 
proceedings in a protest, to vacate all orders rela¬ 
tive thereto, and to direct him to proceed according 
to law and the rules of the Patent Office. The writ 
was denied by the Supreme Court of th^ District 
of Columbia, and this Court, affirming that judg¬ 
ment, said (at page 178): 

* * * The jurisdiction of the Commis¬ 
sioner in the premises, therefore, is not 
questioned. The ground of attack is the 
manner of the exercise of that jurisdiction. 
In other words, the real contention! of appel¬ 
lants is that if the Commissioner is per¬ 
mitted to proceed in the manner j indicated 
he will commit error. It is apparent at 
once that appellants overlook the fact that 
mandamus can not be made to perform the 
function of an appeal or writ of error, and 
that it ordinarily will not be granted if 
there is another legal remedy, nor unless the 
duty sought to be enforced is clear and in¬ 
disputable. United States v. Dudll, 172 U. 
S. 576, 43 L. ed. 559, 19 Sup. Ct. Pep. 286; 
Moore v. United States, 40 Aijp. D. C. 
591. * * * 

And the writ of mandamus can not be used to 

i 

perform the office of an appeal or writ! of error, 
even if no appeal or writ of error is given by law. 
{In re Rice, 155 U. S. 396, 403; AmencanlC onstruc- 
tion Company v. Jacksonville Railway, |148 U. $. 
372, 379; Riverside Oil Company v. Hiicncock, 190 
U. S. 316, 325.) 


i 

i 
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This Court should have elearlv in mind that this 
application is not based on an asserted right to an 
appeal from a determination made by the Com¬ 
missioner that an assessment should be made, 
which is the only sort of appeal contemplated by 
the Revenue A^t of 1924, but is an assertion of a 
right to appeal from the action of the Commis¬ 
sioner rejecting a claim for abatement of an assess¬ 
ment already fully accomplished. That a deter¬ 
mination to assess must precede assessment is so 
elementary a proposition as that it would need¬ 
lessly consume the time of the Court and violate 
the rules of common sense to burden the Court with 
an argument in support thereof. 

The appellee was advised on December 17, 1925, 
that its case was closed, and it slept on any right 
it may have had to take an appeal for almost three 
years. 

If the appellee wanted to appeal from the rejec¬ 
tion of its claim for abatement of taxes already as- 
sessed, whether based on the letter of April 25, 
1925 (Exhibit A, Rec. p. 3), or that dated Decem¬ 
ber 17, 1925 (Exhibit B, Rec. p. 4), the time for 
such an appeal was certainly not greater than sixty 
days from the date of mailing the latter letter. 
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VII 


CONCLUSION 

I 

For the reasons stated, it is respectfully sub¬ 
mitted, the judgment of the court below is errone¬ 
ous and should be reversed with directions j to dis¬ 
miss the petition. 

Leo A. Rover, I 

United States Attorney. 
John Fihelly, ! 

Assistant United States Attorney. 
Charles T. Hendler| 
Special Attorney, Internal Revenue. 

C. M. Charest, | 

General Cowisel, 

Bureau of Internal Revenue, 

Of Counsel. 
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IN THE 


i 


Court of Appeals, District of Columbia 

January Term, 1929 

No. 4922. 


DAVID H. BLAIR, Commissioner of Internal Revenue, 

Appellant, 
v. 


THE UNITED STATES OF AMERICA, on the Rela¬ 
tion of* Heineman Chemical Company, a Corporation, 

| Appellee . 


Appeal from the Supreme Court of jthe 
District of Columbia. 

BRIEF FOR APPELLEE. 


I. 

i 

i 

STATEMENT OF THE CASE. 

i 

The appellant, as Commissioner of Internal Revenue, 
finally determined that the appellee was not entitled 
to assessment under the provisions of the jrelief sec¬ 
tions of the Revenue Act of 1917 and 1918 and that the 
jeopardy assessment made in February 1924 should be 
confirmed in Bureau letter dated December! 17, 1925. 
This letter was not sent to the appellee by registered 
hi ail (Rec. 4). | 
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The Commissioner of Internal Revenue in said letter 
of December 17, 1925, advised the appellee that as a 
result of a conference held June 9, 1925, and the evi¬ 
dence submitted in support of appellee’s contentions, 
that the conclusions set forth in letter dated April 25, 
1925 were sustained (Rec. 3 and 4). Bureau letter 
dated April 25, 1925 (Rec. 3 and 4, Exhibit A) advised 
appellee that the tax liability for 1917 and 1918, respec- 
tivelv, as shown in Bureau letter dated Julv 25, 1924, 
was sustained. 

The letter of December 17, 1925, was the final deter¬ 
mination of the Commissioner as it stated, “Your case 
is therefore deemed closed” (Rec. 5). (See Dascomb 
et at. v. Board of Tax Appeals, io Fed. (2d) 337.) 

The letter of December 17, 1925, was not sent by 
registered mail, as required by Section 280 of the Reve¬ 
nue Act of 1924. 

The appellee desired to take an appeal to the Board 
of Tax Appeals from the Commissioner’s final deter¬ 
mination as provided for in such case in the Revenue 
Act of 1924, but due to the fact that the Board is a 
body of limited jurisdiction where all jurisdictional 
facts must be pleaded, one of which is that the tax¬ 
payer must be notified of the Commissioner’s final de¬ 
termination by registered mail, an appeal would be a 
useless and expensive procedure. 

The appellee made requests of the appellant to issue 
a letter by registered mail, which he refused to do 
(Rec. 2, Par. 8). The appellant, acting through the 
Collector of Internal Revenue for the district in which 
the petitioner is located, issued a notice and demand 
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i 
! 

for the payment of taxes due and threatened to dis¬ 
train the property of appellee, as a consequence of 
which a petition was filed for a writ of mandamus (Rec. 
2, Par. 9). j 

In February 1924, the appellant made jeopardy as¬ 
sessments of additional taxes for the years 1917 and 
1918 under the provisions of sub-division (d) of Sec¬ 
tion 250 of the Revenue Act of 1921 (Appellant’s brief, 
page 3). I 

i 

These jeopardy assessments were for $3>099.74 for 
the year 1917 and $10,372.28 for the year 1918 (Appel¬ 
lant’s brief, page 3). j 

II. 

THE REAL ISSUES INVOLVED 

The real issues involved are: 

1. Has the appellee in this case an adequate rem¬ 
edy at law, as alleged in paragraph 9 of Appellant’s 
answer, for the refund of taxes wrongly assessed? 

2. Where assessment is made prior to Jpne 2, 1924 
(the effective date of the passage of the 1924 act) and 
the Commissioner of Internal Revenue mak]es a final 
determination of the tax liability after said effective 
date, does the Board of Tax Appeals have jurisdiction? 

i 

3. Was the appellant’s letter, dated December 17, 
1925, a final determination of deficiency? 
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4. Was it necessary that the appellant mail to the 
appellee by registered mail a notice of his final deter¬ 
mination in order to give the Board of Tax Appeals 
jurisdiction ? 

5. Does the doctrine of laches apply, as alleged by 
appellant, in a case where the appellant is seeking to 
take advantage of his own legal wrong? 


THE FACTS. 

The appellant’s statement of facts on pages 2, 3 
and 4 down to the last paragraph on page 4 of his 
brief, is correct except in the following particulars: 

The paragraph next to the last on page 4, in which 
it is stated that the letter dated December 17, 1925, 
was mailed on or about its date to the appellee and 
received by it in due course of mail, should have stated 
that the said letter was not mailed by registered mail. 

In the second paragraph on page 4 of appellant's 
brief, in addition to the facts stated in said paragraph, 
there should be the additional fact that the letter of 
April 25, 1925, referred to Bureau letter dated July 
25, 1924, sustaining the findings in said Bureau letter 
dated Julv 25, 1924 (See Exhibit A, Rec. 4). 

The statements and conclusions in appellant’s state¬ 
ment of facts beginning with the paragraph at the bot¬ 
tom of page 4 and continuing through pages 5, 6 and 7, 
to Assignments of Error, recite facts not in the record 
and the facts so stated are not a subject for the con- 


i 


5 

I 

sideration of your Honors under Rule V, Par. 3, of 
this Court. However, we may say in passing that the 
case is not moot. On page 7 of appellants brief it is 
admitted that a claim against appellee for penalties 
and interest amounting to $10,672.21 is stillj outstanding. 
This is not a moot matter. Penalties and interest must 
be assessed and collected in the same manner and sub¬ 
ject to the same limitations as taxes. (Appeal of Gut¬ 
ter man Straus Co., 1 B. T. A. 243.) It mjay be added 
that these penalties and the interest were assessed after 
the passage of the Revenue Act of 1924 and without 
notice of any kind to appellee. j 
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IV. 

THE ARGUMENT. 

1. In a Case Involving Special Assessment, Such As in 
the Case at Bar, the Board of Tax Appeals Has 
Exclusive Jurisdiction to Review the Decisions of 
the Appellant, the Commissioner of Internal Reve¬ 
nue. 

The Supreme Court of the United States in the Wil¬ 
liamsport Wire Rope Company v. United States, 277 U. 
S. 551, held at page 562 that the Revenue Act of June 

2 . 1924, Chap. 234, 43 Stat. at L. 253 . did not enlarge 
the jurisdiction of the Court of Claims or extend the 
scope of judicial review over determination of the 
Commissioner in making a finding under the special 
assessment sections of the Revenue Act of 1978. 

The Court stated: 

“The granting of these powers of review to the 
Board of Tax Appeals did not change the charac¬ 
ter of the appeal. And it affords no reason to 
conclude that Congress intended that the Court of 
Claims and the district courts should also be au¬ 
thorized to re-examine the decisions of the Com¬ 
missioner on questions of the character here in¬ 
volved.” 

Based on the above decision, the conclusion of the 
appellant that the appellee has an adequate remedy at 
law by paying the tax, filing a claim for refund and 
sums: for the recoverv in the Federal Courts, is erron¬ 


eous. 
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The appellant (page 30 of brief) quotes! the decision 
of this Court in the Board of Tax Appealv. McCand- 
less, 20 Fed. (2d) 1000; Washington Law Reporter f Vol. 
~>6, Page 541. The decision in the McCandl\s$ case does 
not apply inasmuch as McCandless was ain individual 
and the special assessment sections, viz: Section 210 
of the Revenue Act of 1917 and Sections 327 and 328 
of the Revenue Act of 191S, apply to corporations only. 
Of all sections of the Revenue Act except Sections 327 
and 328 , the Courts have jurisdiction and in cases in¬ 
volving sections other than these it is tru? that there 
is an adequate remedy at law by paying the tax and 
suing to recover it. But with respect to these sections 
the Supreme Court has held the courts haye no juris¬ 
diction. (Williamsport Wire Rope Co. v. U. S., 277 U. 
S. 551.) | 

2. The Board of Tax Appeals Has Jurisdiction of All 
Cases Where the Commissioner Makes a Final De¬ 
termination of a Deficiency After June 1924. 

i 

i 

The appellant in his argument in his brieij (page 12) 
states that a very considerable part of th^ taxes in¬ 
volved in the instant case is for the year 1918, shown 
on the return originally filed and originally assessed 
at the time of filing in June 1919. This facjt is incon¬ 
sequential. The test of the Board’s jurisdiction is 
whether or not the Commissioner after June 2, 1924, 
finally determined that there was a deficiency due. De¬ 
ficient is defined in Section 273 (l) of thk Revenue 

» I 

Act of 1924 as the amount by which the tax imposed 
exceeds the amount as shown by the taxpayer on his 
return. The jurisdiction of the Board does not de¬ 
pend upon the amount of the deficiency. One} dollar in 
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excess of the amount shown upon the taxpayers orig¬ 
inal return would be sufficient and would comply with 
the definition of deficiency as stated in the Act. 

Appellant states (paragraph 4 of Argument, page 12) 
that the Revenue Act of 1921 contained no requirement 
that the appellee should have notice of the jeopardy 
assessments other than the notice and demand of the 
Collector for payment. (For the applicable section of 
the Revenue Act of 1921 on jeopardy assessments see 
paragraph 1 of the Appendix.) 

Under the Revenue Act of 1921 , the Commissioner of 
Internal Revenue with the approval of the Secretary 
was authorized to make all needful rules and regula¬ 
tions for the enforcement of the provisions of the Act. 
(Section 1303 of the Revenue Act of 1921.) 

The same power was given the Commissioner in the 
Revenue Act of 1924 (Section 1001); and also in the 
Revenue Act of 1926 (Section 1101). 

Under the power thus conferred in the 1921 Act , un¬ 
der date of June 16, 1923, prior to the passage of the 
Act of 1924 , the Commissioner amended Article 1006 
of Regulations 62 as Amended by Treasury Decision 
3409 (C. B. 1-2 . page 216) by Treasury Decision 3492 
(C. B. Il-l f page 170) pertinent parts of which read 
as follows: 

‘‘Treasury Department, 

Office of Commissioner of Internal Revenue, 

Washington, D. C. 

To collectors of internal revenue and others con¬ 
cerned : 

Article 1006, Regulation 62, as amended by Treas¬ 
ury Decision 3409 (C. B. 1-2, p. 216), is hereby 
further amended to read as follows: 


Appeals and hearings. Section 250 (d) of the 
Revenue Act of 1921 provides that if upon exam¬ 
ination of a return made under the Revenue Act of 
1916, 1917, 1918, or 1921, an income or excess 
profits tax or a deficiency therein (which deficiency 
is defined in Section 250 (b) as meaning the dif¬ 
ference, to the extent not covered by any credit 
due to the taxpayer under Section 252t between the 
amount of the tax already paid and that which 
should have been paid, is discovered, ithe taxpayer 
shall be notified thereof and shall have the right 
of an appeal and a hearing before an assessment 
is made. As soon as practicable, therefore, after 
a return is filed, whether by the taxpayer or as 
provided in Section 3176, Revised Statutes, as 
amended, it is examined and if a tax or a deficiency 
in tax is discovered, the taxpayer shall be notified 
thereof by registered mail and a period of not less 
than 30 days given the taxpayer in which to file an 
appeal to the Commissioner and show cause or rea¬ 
son why such tax or deficiency should;not be paid. 

* * * 

I 

Upon the receipt of the appeal and! before it is 
made the subject of a hearing by the agency desig¬ 
nated by the Commissioner as hereinafter provided, 
the appeal will be referred to the Incoine Tax Unit 
in Washington. The taxpayer may at the time of 
appealing request a conference before; the Income 
Tax Unit. 

* * * 

If, pursuant to conference, the Incoipe Tax Unit 
and the taxpayer reach an agreement respecting 
the amount of the proposed assessment, such 
amount shall be assessed forthwith, gnd in ease 
upon examination of the data submitted by the tax¬ 
payer without conference the Unit concedes that no 
additional tax is due, the taxpayer shall be so noti¬ 
fied forthwith. 
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No assessment under Section 250 (b) shall be 
made without notification to the taxpayer of his 
right to appeal and show cause, except that in any 
case where the Commissioner believes that the col¬ 
lection of the amount due will be .jeopardized by 
delay, he may make the assessment without giving 

such notice or awaiting the conclusion of a hearing. 

.# * # 

Where an assessment has been made without giv¬ 
ing the taxpayer an opportunity to appeal, or with¬ 
out awaiting a decision on an appeal that has been 
perfected, a bona fide claim in abatement of the 
assessment, filed within 10 days after notice and 

demand bv the collector, mav be entertained. 

* • 

When a taxpayer shall have taken advantage (or 
had the opportunity so to do) of the procedure 
outlined in this article, and the case has been com¬ 
pleted pursuant thereto by notification to the tax¬ 
payer of fipal decision on appeal as approved by 
the Commissioner or by assessment, the case will 
not be reopened except where it is materially af¬ 
fected by the change of regulations or by the final 
decision of another case either by the Commis¬ 
sioner of Internal "Revenue or by a court of com¬ 
petent jurisdiction. The application for reopening 
a case must be addressed to the Commissioner of 
Internal Revenue, must state succinctly the circum¬ 
stances upon which the application is based and 
must be supported bv the affidavit of the petitioner. 

* D. H. Blair, 

Commissioner of Internal 
Revenue. 

Approved June lb, 1923. 

A. W. Mellon, 

Secretary of the Treasury.” 

The jeopardy assessment in the case at bar was made 
under this Treasury Decision in February 1924. The 
Court will note in the above quoted decision in the 5th 
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paragraph covering jeopardy assessments', that the 
Commissioner is authorized to make the j assessment 
without giving notice or awaiting the conclusion of a 
hearing. The next paragraph then provides for the 
filing of a bona fide claim in abatement. ' The Court 
will note the language of the last paragraph of the 
Treasury Decision above quoted, stating that where 
the taxpayer has taken advantage of the procedure out¬ 
lined and the case has been completed in| pursuance 
thereof by notification to the taxpayer of final decision. 
This language certainly does not contemplate that 
where assessment is made prior to June 2, jL924, under 
the jeopardy assessment section, that the assessment so 
made is a final determination. \ 


In the famous case of Senator Couzensj the Com¬ 
missioner demanded that he sign waivers arid upon his 
failure to do so, made a jeopardy assessment of about 
$30,000,000.00 against him. At the hearing! before the 
Board of Tax Appeals the Commissioner testified that 
at the time he made this assessment he did wot know 
if anv tax was due from the Senator or nqt. Surelv 

- i * 

Congress did not intend to make these ex parte jeop- 

ardv assessments the test of the Board’s jurisdiction 
- 

and allow them to oust that jurisdiction. 

The Board of Tax Appeals was created by the Reve¬ 
nue Act of 1924 , the effective date of its passage being 
June 2, 1924. Inasmuch as by the creatijon of the 
Board, the old Committee on Appeals and Review no 
longer functioned, it then became necessary for the 
Commissioner, with the approval of the Secretary of 
the Treasury, to promulgate further regulations cover¬ 
ing jeopardy assessments. This was done ini Treasury 
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Decision 3616 (C. B. 111-2 y page 275) , which amended 
and rescinded Article 1006 of Regulations 62. This 
Treasury Decision was promulgated July 16, 1924. The 
pertinent parts of Treasury Decision 3616 indicate that 
where appeals have been taken to the Committee on 
Appeals and Review or the Special Committee on Ap¬ 
peals, under Section 250 (d) of the Revenue Act of 1921 
that when the final determination was made an appeal 
would lie to the Board of Tax Appeals. The perti¬ 
nent parts of Treasury Decision 3616 are as follows: 

“Treasury Department, 

Office of Commissioner of Internal Revenue, 

Washington, D. C. 

To collectors of internal revenue and others con¬ 
cerned : 

Under the provisions of the Revenue Act of 1924, , 
in the case of any taxpayer, an appeal may be 
taken to the Board of Tax Appeals from any final 
determination made after June 2, 1924, by the Com¬ 
missioner of Internal Revenue that there is a de¬ 
ficiency in respect of the income tax imposed by the 
Revenue Act of 1924 or in respect of the income, 
war-profits or excess-profits taxes imposed by the 
Revenue Act of 1916, the Revenue Act of 1917, the 
Revenue Act of 1918, or the Revenue Act of 1921, 
or by any such Act as amended. The term ‘defi- 

ciencv ’ as defined bv Section 273 of the Revenue 
* * 

Act of 1924 means: 

(1) The amount by which the tax imposed by 
this title exceeds the amount shown as the tax by 
the taxpayer upon his return; but the amount so 
shown on* the return shall first be increased bv 
the amounts previously assessed (or collected with¬ 
out assessment) as a deficiency, and decreased by 
the amounts previously abated, credited, refunded, 
or otherwise repaid in respect of such tax; 

ji, # # 


In every case where a deficiency appeals to exist, 
the taxpayer shall be notified by a letter; and shall 
be afforded an opportunity to be heard within the 
Bureau prior to the final determination b\^ the Com¬ 
missioner. Thirty days from the mailing (not the 
receipt) of the letter of notification shall be given 
the taxpayer within which to present a protest 
against the proposed assessment. * * * 

If the Income Tax Unit and the taxpayer are 
unable to reach an agreement respecting the amount 
of the deficiency, or if the taxpayer filbs a pro¬ 
test but fails to request a conference before the 
Income Tax Unit, and the Unit upon examination 
of the data submitted by the taxpayer | does not 
agree with his contentions, the letter of protest, 
together with the files of the case, shall be trans¬ 
mitted bv the Income Tax Unit to the ! Solicitor 

mi 

of Internal Revenue for consideration and; for hear¬ 
ing, if requested, accompanied by a letter of trans¬ 
mittal. * * * 

Opportunity for a hearing before the! Solicitor 
of Internal Revenue, or before such representative 
of his office as he may designate, shall be granted 
if requested in the letter of protest or jwithin 20 
days after the mailing of the transmittal letter, as 
hereinbefore stated. The Solicitor of Interjnal Reve¬ 
nue after consideration of the case shall submit 
his recommendations to the Commissioner and the 
taxpayer shall be notified by registered mail of 
the Commissioner’s final determination. 


Within 60 days after the mailing of a registered 
letter advising of a final determination by the Com¬ 
missioner the taxpayer may file an appeal with the 

Board of Tax Appeals. 

# # # 

Under the provisions of section 274 (d) of the 
Revenue Act of 1924, if the Commissioner believes 
that the assessment or collection of a deficiency will 
be jeopardized by delay, such deficiency ; shall be 
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assessed immediately and notice and demand shall 
be made by the collector for the payment thereof. 
In such case the assessment may be made (1) 
without giving the notice provided in subdivision 
(a) of section 274, or (2) before the expiration of 
the 60-day period provided in subdivision (a) of 
Section 274, even though such notice has been 
given, or (3) at any time prior to the final deci¬ 
sion by the Board of Tax Appeals upon such defi¬ 
ciency, even though the taxpayer has filed an ap¬ 
peal. If a deficiency is assessed under subdivi¬ 
sion (d) of section 274, the taxpayer, within 10 days 
after notice and demand from the collector for the 
payment thereof, may file a claim for the abate¬ 
ment of such deficiency, or any part thereof. 

* # # 

All cases in which appeals have been taken un¬ 
der the provisions of section 27)0 (d) of the Reve¬ 
nue Act of 1921 and which are now pending either 
before the Committee on Appeals and Reveiw or 
the Special Committee on Appeals shall be trans¬ 
ferred forthwith to the Solicitor of Internal Reve¬ 
nue and the Committee on Appeals and Review 
and the Special Committee on Appeals shall there¬ 
upon be abolished. The Solicitor of Internal Reve¬ 
nue shall consider all such cases and shall submit 
his recommendations to the Commissioner and the 
taxpayer shall be notified by registered mail of the 
Commissioner’s final determination, from which an 
appeal may be taken to the Board of Tax Appeals. 

as provided by law. 

# * # 

D. H. Blair, 

Commissioner of Internal 
Revenue. 

Approved July 16, 1924. 

G. B. Winston, 

Acting Secretary of the Treasury.” 



In Anton Caha v. United States, 152 U. S .j 211, the 
Supreme Court held that the courts take judicial notice 
of the rules and regulations of the executive depart¬ 
ments of the Government prescribed by law. 

! 

In arguing that the Board of Tax Appeal^ has no 
jurisdiction where assessment is made prior to June 2, 
1924, counsel for appellant is not following th|e Treas¬ 
ury decisions promulgated by authority of law! and ap- 

_ I 

proved by the Secretary of the Treasury. The Board 
of Tax Appeals has held consistently that it had juris¬ 
diction of all cases where the final determination was 
made after June 2, 1924, notwithstanding a jeopardy 
assessment was made before that date. 

Joseph Garneau Co., 1 B. T. A. 75. 

Terminal Wine Co., 1 B. T. A. 697. j 

California Associated Raisin Co., 1 B. T. A. 

314. 

J. S. Hoskins Lumber Co., 3 B. T. A. \846. 

Florence M. Smith, Executrix, 5 B. T. A. 225 

(p. 228). | 

Nice Ball Bearing Company, 5 B. T. J. 484. 

Rosa E. Burkhart, 11 B. T. A. 275. j 

Mutual Bldg. & Investment Co., 11 B. T. A. 

999. 


The reasons for the creation of the Board j of Tax 
Appeals is given from the Reports of the Hojuse and 
the Senate Committees in the tax appeal in thej Oester- 

lein case (l B. T. A. 159). j 

The following is from House Report No. 179, page 7: 

“The committee recommends the establishment 
of a Board of Tax Appeals to which a taxpayer 
may appeal prior to the payment of an additional 
assessment of income, excess-profits, war-profits, or 
estate taxes.’’ 
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The following quotation is from the Senate Report 
398, pages 8 and 9: 

“Under the existing law a taxpayer prior to the 
payment of his tax may appeal to the Commis¬ 
sioner, who has established the committee on ap¬ 
peals and review, to determine these appeals for 
him. The objections that have been raised to this 
procedure are four: (1) The appeal is from the ac¬ 
tion of the Bureau of Internal Revenue but is taken 
to a committee in and a part of the bureau. It is 
urged that such an appeal does not involve a re¬ 
view by an impartial outside body, such as the tax¬ 
payer is entitled to prior to payment of the tax. 
(2) In the hearing on the appeal the person who 
is to decide the appeal acts both as advocate and 
.judge, since he must both protect the interests of 
the Government and decide the questions involved. 
Such conditions, do not insure an impartial deter¬ 
mination of the case. (3) If the decision on the 
appeal is in favor of the Government, the taxpayer 
has the right to test the correctness of the decision 
in the courts, but if the decision is in favor of the 
taxpayer, the action of the bureau is final and the 
correctness of the decision can never be tested in 
the courts. It is contended that this condition re¬ 
sults in the decision of most doubtful points in 
favor of the Government. (4) The taxpayer is 
usually forced to come to Washington for the hear¬ 
ing on his appeal, an expensive and burdensome 
procedure. (Id. pp. 7 and 8.) 

To meet the objections given above, the commit¬ 
tee recommends that there be established a Board 
of Tax Appeals, * * * to hear all appeals from 
the assessment of additional income, war-pro fits, 
excess-profits, and estate taxes. * * * Both the Gov¬ 
ernment and the taxpayer will appear before the 
Board and present their cases, and the decision of 
the Board 1 will be final as to the amount of tax to 
be paid. (Id. p. 8.) 
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The hill provides for the establishment of a 
Board of Tax Appeals to which a taxpayer may 
appeal prior to the payment of an additional as¬ 
sessment of income, excess-profits, war-pifofits, or 
estate taxes. * * * 

Lnder the existing law a taxpayer prior to the 
payment of his tax may appeal to the Commis¬ 
sioner, who has established the committed on ap¬ 
peals and review to determine these appeals for 
him. * * * 

Under the provisions of the proposed bill creat¬ 
ing a Board of Tax Appeals the taxpayer may, 
prior to the payment of the additional assessment 
of income , war-profits, excess-profits, of estate 
taxes . appeal to the Board of Tax Appeal i and se¬ 
cure an impartial and disinterested determination 
of the issues involved. Tn the consideration of the 
appeal both the Government and the taxpayer will 
appear before the Board to present thefr cases, 
with the result that each member of th^ Board 
will sit solely as judge and not as both jfldge and 
advocate. * * * This proposal meets all the objec¬ 
tions that hare been raised as to the existing sys¬ 
tem and at the same time provides for 4 flexible 
and informal procedure which will permit the board 
to determine expeditiously the cases brought before 
it on appeal. (Senate Report 398, pp. 8 4 n <l 9.)” 

. 

Appellant quotes in his brief (page 19, Section 283 
(f) of the Revenue Act of 1926 , stating that (Jongress, 
in this subdivision, sought to remedy “situations simi¬ 
lar to that in the instant ease”. 

If the appellant had complied with the law and mailed 
the letter dated December 17, 1925, by registered mail 
giving the Board jurisdiction, then, under Section 283 
(f) quoted by the appellant, there would be fio ques¬ 
tion about the jurisdiction of the Board. Congress, 
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in Sections 283 (b), 283 (c), 283 (e), 283 (f) and 283 
(g), attempted to cover every situation where assess¬ 
ment was made prior to June 2, 1924, in order that 
there might he no misunderstanding regarding the 
jurisdiction of the Board of Tax Appeals. 

When the Revenue Act of 1926 was under consid¬ 
eration by Congress it knew that the Commissioner 
claimed the Board of Tax Appeals did not have juris¬ 
diction of a case where a jeopardy assessment was made 
prior to the date of the enactment of the Revenue 
Act of 1924, and it knew that the Board of Tax Ap¬ 
peals had construed the Act to give it jurisdiction. 
In the Revenue Act of 1926 it expressly adopted the 
Board’s construction of the 1924 Act therebv indicat- 



/ - /»- 'w t I fTjt t ; c , 

3. The Letter of the Commissioner of Internal Revenue 
Dated December 17, 1925, Was the Final Decision 
of the Commissioner, Closing the Case. 


In United States ex rel, Dascomb, et al v. Board 
of Tax Appeals of the United States , 50 App. 1). C. 


392 , this Court held that 


it is familiar law that a de¬ 


cision is not final within the meaning of the statute 
providing for an appeal until disposition is made of 
an application for rehearing and a decision made as 
a result of the rehearing. In the Dascomb case , there 
was a letter dated November 18, 1924, mailed by 
registered mail notifying as in this case that the tax¬ 
payer’s claim for abatement would be rejected at the 
expiration of thirty days. The language in this letter 
of November 18, 1924, in the Dascomb case is similar 


in language to the letter dated April 25, 1925. In 
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the Dascomb case a second letter was forwarded under 
date of June 3, 1925. This letter of June 3, 1925, 
in the Dascomb case is similar in form and language 
to the letter of December 17, 1925 in the case at bar. 
This Court called attention to the fact that in the 
letter of June 3, 1925 in the Dascomb case taxpayer 
was notified that “Your case is, therefore^ deemed 
closed'’. To repeat here the Treasury decisions and 

argument set forth in the Dascomb case would lead to 

1 

undue prolixity. A reading of that case will j convince 
your Honors that it is conclusive on this poifit. 

... 

4. The Final Letter of the Commissioner Indicating a 
Deficiency Must Be Sent By Registered Mail in Or¬ 
der to Give the Board of Tax Appeals Jurisdiction. 


The language of the Statute Section 274 (a) of the 
Revenue Act of 1924 is clear. It provides that in 
the case of a deficiency that the taxpayer “shall be 
notified of such deficiency by registered mail 9 '. It 
further states, 


“Within sixtv davs after such notice is mailed, 
the taxpayer may file an appeal with the Board 
of Tax Appeals”. j 

In the Henry M. Day case, 12 B. T. A. 161, tjie Board 
of Tax Appeals held that because a letter ! was de¬ 
livered by hand to the petitioner’s representative that 
the Board did not have jurisdiction. The Board stated: 

“There is a vital difference, however, between a 
mailing and a manual delivery. The one is defi¬ 
nitely provided for by the statute and is the notice 
of deficiency which gives us jurisdiction, the other 
is not provided for by the statute and it tnay well 
be that Congress intended, in providing for notice 
in a certain manner, i. e., by registered mail, to 
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exclude all other forms as the condition precedent 
to our jurisdiction.” 

This is in I accordance with the well known legal 
maxim of statutory construction: Expressio unius est 
exclnsio alte rius’ \ 


In the Dap case, 12 B. T. A. 161, the Commissioner 
moved to dismiss on the grounds that the Board had 
no jurisdiction. If the Commissioner was right in 
that case before the Board—and the petitioner con¬ 
tends that he was right—then he must be wrong now 
when he states (Rec. 7) that the Board of Tax Appeals 
would have jurisdiction if petitioner had appealed from 
letter dated December 17, 1925, which was not sent in 
the manner expressly provided for by the statute, viz., 
bv registered mail. 

5. The Doctrine of Laches Does Not Apply to Defeat 
an Equitable Cause Where There Has Been No Ma¬ 
terial Change in Appellant’s Position. 

The doctrine of laches does not apply unless there 
is a change in the situation of parties. Laches exists 
when neglect and delay in assertion of right is such 
that it has caused prejudice to the adversary. 

Laches intervenes only where lapse of time or other 
causes makes it no longer safe to proceed with de¬ 
termination of controversv. 


It is well settled law that the party pleading laches 
must show that he has or will suffer substantial prej¬ 
udice bv long delav in bringing action. 


/X 7 


U 
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In Neidhardt v. Frank, 325 111. 596 , the Cburt held 
that laches will only be considered when delay or 
neglect to assert right lulls adverse party into chang¬ 
ing position. 

Xot mere delay but delay that works to the dis- 
advantage of another constitutes laches. (State ex rel, 
Adams v. Coons, 295 S. W. 821.) 

Laches to constitute a defense by delay, tjhe delay 
must have been such as practically to preclude the 
Court from arriving at a safe conclusion ais to the 
truth of the matters in controversy and th|us make 
the doing of equity either doubtful or impossible, as 

i 

through loss or obscuration of evidence of t^ie trans¬ 
action in issue, or there must have occurred in the 
meantime a change in conditions that would render it 

i 

inequitable to enforce the right asserted, or j as com¬ 
monly phrased, the delay must have worked injury, 
prejudice or disadvantage to the defendant or others 
adversely interested, or plaintiff must have abandoned 
or waived his right, or acquiesced in the assertion 
or operation of the adverse right or lost his own right 
by estoppel or sufficient time must have elapsed to 
create or justify a presumption against the existence 
or validity of plaintiff’s right, or a presumption that 
if plaintiff was ever possessed of a right, it has been 
abandoned or waived or has been satisfied, or that in 
consequence of the delay the adverse party ^ r ould be 
inequitably prejudiced by the enforcement of tfie right 
asserted. 21 C. J., Par. 219 , p. 221. 

I 

i 

i 

The objection of laches is not tenable to defeat an 
equity cause where there has been no materia^ change 
in defendant’s position, or in the subject matter of 
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the action caused by plaintiff’s delay; or where the 
plaintiff has been ignorant of his rights, or though ap¬ 
prehensive of i them there was such obscurity in the 
transaction that it was difficult to gain the facts upon 
which to maintain the action. (Blennerhasset v. Day, 
2 Ball & B. 104; Murray v. Palmer, 2 Sch. and Lef. 
487; Platt v. Platt , 58 N. Y. 646.) 

In the case at bar, the amount of tax unpaid and 
demanded by the Collector is $11,546.60. The appel¬ 
lant is fully protected by a bond filed by the appellee. 
If the taxpayer owes the tax and an appeal is taken 
to the Board of Tax Appeals, the merits of the case 

will be decided bv that Board and the Government 

* 

will receive 6% interest on the amount of deficiency 
found by the Board. Consequently the Government’s 
position is not prejudiced by delay. 

CONCLUSION. 

In conclusion it is respectfully submitted that peti¬ 
tioner has no adequate remedy at law. It cannot pay 
the tax and sue to recover it for the reason that its 
case is based on Sections 327 and 328 of the Revenue 
Act of 1918, and under the decision of the Supreme 
Court in the case of Williamsport Wire Rope Company 
v. United States, 277 U. S. 551 , the Courts have no 
jurisdiction of cases under these sections but, as held 
in the case of Blair v. Oesterlein Machine Co., 275 U. 
S. 220, the United States Board of Tax Appeals has 
exclusive jurisdiction to review the determinations of 
the Commissioner on a question involving these sections. 
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The sixth and seventh paragraphs of the petition 
are admitted by the respondent’s answer, find these 
facts make the letter of December 17, 1925^ the final 
determination of the Commissioner under the decision 
of this Court in the case of Dascomb, et al, v.\ Board of 
Tax Appeals, 16 F . (2d) 337. With respect to re¬ 
spondent’s claim that the Board of Tax Appeals does 
not have jurisdiction because a jeopardy assessment 
was made without opportunity for hearing 5 prior to 
the enactment of the Revenue Act of 1924j notwith¬ 
standing said assessment was not confirmed! by hear- 
ing until after the enactment of that Act, | we have 
cited eight decisions of the Board on page 15 of 
this brief wherein the Board has held that it does 

1 

have jurisdiction, and in some of said cas^s it has 
set forth its reasons in great detail. Notl onlv in 

1 

these cases, but in a multitude of others wherej jeopardy 
assessments were made before June 2, 1924, tjhe Board 
of Tax Appeals has taken jurisdiction and has de¬ 
cided the cases and the Treasury Department has closed 
them upon the basis of the Board’s decision. It is 
now, for the first time, contended in an Appellate 
Court that the Board does not have jurisdiction and 
it is sought to nullifv the decisions in all those cases 
and to let the testimony of hundreds of [witnesses 
and the time and expense involved in those proceed¬ 
ings go for naught. Consequences such as thjis should 
be avoided. Congress knew when it enacted [the Rev¬ 
enue Act of 192b that there was a dispute between 
the Board and the Treasury Department concerning 
whether it had jurisdiction where jeopard^ assess¬ 
ments were made prior to June 2, 1924, but final de¬ 
terminations of tax due were not made uijtil after 
that date. Congress knew that the Board bad held 
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it did have jurisdiction in these cases and by express 
legislation it confirmed the holding of the Board. This 
legislative confirmation of the prior construction of 
the 1924 Act bv the Board indicates that such construe- 
tion was the correct construction. (United States v. 
Coulby f 231 Fed. 982: 238 Fed. 27.) Xot only do the 
nineth paragraph of the petition and the nineth para¬ 
graph of respondent’s answer disclose that the ques¬ 
tion in the case at bar is not moot but, apart from 
the record, we further assure your Honors that it: is 
far from moot. When taxpayer’s local attorney in 
Olean, New York, was brought the respondent’s let¬ 
ter of December 17, 192b, and learned that it had 

not been sent bv registered mail, he read the law, which 

• * 

expressly provided for a notice by registered mail of 
a deficiency, and he accordingly advised petitioner, that 
it would in due course receive a notice by registered 
mail. He was certainly entitled to indulge the pre¬ 
sumption that public officers would comply with the 
law. Petitioner waited for this notice but it did not 
come. Instead of* the notice came the proceedings re¬ 
ferred to in the nineth paragraphs of the petition and 
answer. 

In conclusion it is submitted that all the equities 
of the case are with the petitioner. All the peti¬ 
tioner is asking is a hearing before an impartial tri¬ 
bunal. The Congressional proceedings quoted on pages 
lb to 17 of this brief show that Congress intended it 
should have this hearing. Without this hearing it has no 

remedv. It cannot go to court and it will bo bound 
* * 

by the decision of the Treasury Department, which 
purports to act as prosecuting attorney, judge and jury. 
If it is allowed a hearing before an impartial tribunal 
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and it is finally decided it owes the tax it will pay it 
with interest. If it does not owe the tax it ought 
not to pay it. Respondent is seeking to make his own 
conclusion final and to oust petitioner of its| day in 
court, and for the foregoing reasons it is respectfully 
submitted he ought not to prevail and that the de¬ 
cision of the lower court was right and should be 
affirmed. 

i 

All of which is respectfully submitted, 

l 

.JOHN E. HUGHES, 
WILLIAM COGGER; 

Attorneys for Appellee. 
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APPENDIX. 

Section 250 (d) of the Revenue Act of 1921. 

“The amount of income, excess-profits, or war- 
profits taxes clue under any return made under this 
Act for the taxable year 1921 or succeeding tax¬ 
able vears shall be determined and assessed by the 
Commissioner within four vears after the return 
was filed and the amount of any such taxes due 
under any return made under this Act for prior 
taxable years or under prior income, excess-profits, 
or war-profits tax Acts, or under section 38 of the 
Act entitled ‘An Act to provide revenue, equalize 
duties, and encourage the industries of the United 
States, and for other purposes’, approved August 
5, 1909, shall be determined and assessed within 
five years after the return was filed, unless both 
the Commissioner and the taxpayer consent in 
writing to a later determination, assessment, and 
collection of the tax; and no suit or proceeding for 
the collection of anv such taxes due under this 
Act or under prior income, excess-profits, or war- 
profits tax Acts, or of any taxes due under section 
38 of such Act of August 5, 1909, shall be begun, 
after the expiration of five years after date when 
such return was filed, but this shall not affect suits 
or proceedings begun at the time of the passage of 
this Act; Provided, That in the case of income re¬ 
ceived during the lifetime of a decedent, all taxes 

due thereon shall be determined and assessed by 

* 

the Commissioner within one year after written 
request therefor by the executor, administrator, 
or other fiduciary representing the estate of such 
decedent: Provided further , that in the case of a 
false or fraudulent return with intent to evade tax, 
or of a failure to file a required return, the amount 
of tax due may be determined, assessed and col¬ 
lected, and a suit or proceeding for the collection 


I 
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of such amount may be begun, at any tiihe after 
it becomes due: Provided further, That in cases 
coming within the scope of paragraph (9) of sub¬ 
division (a) of section 214, or of paragraph (8) 
or subdivision (a) of section 234, or in Cases of 
final settlement of losses and other deductions ten¬ 
tatively allowed by the Commissioner pefnding a 
determination of the exact amount deductible, the 
amount of tax or deficiency in tax due may be 
determined, assessed, and collected at ahy time; 
but prior to the assessment thereof the taxpayer 
shall be notified and given a period of not less 
than thirty days in which to file an appeal and be 
heard as hereinafter provided in this subdivision. 

If upon examination of a return made uijider the 
Revenue Act of 1916, the Revenue Act of 1917, the 
Revenue Act of 1918, or this Act, a tax or a defi¬ 
ciency in tax is discovered, the taxpayer shall be 
notified thereof and given a period of fiot less [ 
than thirtv davs after such notice is sent bv regis- 
tered mail in which to file an appeal arjd show 
cause or reason why the tax or deficiency should 
not be paid. Opportunity for hearing ^hall be 
granted and a final decision thereon shall be made 
as quickly as practicable. Any tax or deficiency 
in tax then determined to be due shall be assessed 
and paid, together with the penalty and interest, if 
any, applicable thereto, within ten days aher no¬ 
tice and demand by the collector as hereinafter pro¬ 
vided, and in such cases no claim in abatement 
of the amount so assessed shall be entertained: \ 
Provided, That in cases where the Commissioner \ 
believes that the collection of the amount <jiue will I 
be jeopardized by such delay he may make! the as- \ 
sessment without giving such notice or ^waiting 
the conclusion of such hearing.” 
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Following Are Quotations From Hearings Before the 
Committee on Ways and Means 
House of Representatives 

“In framing the provisions of the Revenue Act 
of 1928, the Committee treats of jeopardy assess¬ 
ments at Page 466 of the Report: 

10 Jeopardv Assessments (Sec. 279). 

( a ) * * * ‘ 

“The revenue act of 1924 established the United 
States Board of Tax Appeals and for the first 
time provided for an independent review of all 
questions relating to an asserted tax deficiency 
without the prior payment of the deficiency by 
the taxpayer. The present act continues these pro¬ 
visions. To prevent possible loss of revenue it 
was provided, however, that where the commis¬ 
sioner deemed that the ultimate collection of the 
tax might be jeopardized by delay he might assess 
the tax without waiting for the determination of 
the appeal, but that in such a case the taxpayer 
might preserve his right of appeal by giving a 
satisfactorv bond for the asserted deficiencv.* The 
Bureau ofi Internal Revenue, however, at first made 
extensive use of jeopardy assessments, merely to 
avoid the running of the statute of limitations 
where thei*e was no evidence of real financial jeo¬ 
pardy. 

From the moment a statute of limitation is pass¬ 
ed the commissioner has notice as to when it will 
expire, so that there can be no emergency aris¬ 
ing merely out of its expiration. The provisions 
of the statute with respect to jeopardy assessments 
were designed to secure the revenue in cases of 
threatened insolvency or inability to pay only and 
should not be used by the commissioner as a meth¬ 
od of extending the statutory period of limita¬ 
tions. 
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Where the assessment is made under emergency 

conditions in order to avoid the running of the 

statute of limitations experience shows that the 

case often does not receive careful consideration 

and the assessment is likelv to be substantially 

*■ 1 . 

erroneous. The making of such an assessment, with 
the necessity of filing a bond if it is to be con¬ 
tested, or paying the assessment, may work a very 
serious hardship on the taxpayer and miy cause 
great loss. If the commissioner is mistaken as to 
the existence of jeopardy this is an unnecessary 
hardship and an unnecessary loss, and it therefore 
seems equitable to provide for a review! by the 
court or the Board of Tax Appeals of tjhe com¬ 
missioner’s determination as to the existence of 
jeopardy. 

“It is always open to the commissioner! to pre¬ 
serve his rights by mailing a 60-day letter, which 
is less likely to cause hardship than a jeopardy 
assessment.” j 

i 

i 

At page 530 the report states: | 

“* * # b a ] ance 0 f our report has j to deal 

with several amendments affecting largely other 
administrative portions of the Revenue Act, and I 
will mention them brieflv. The next one 'is with 
respect to the limitation of jeopardy assessment. 
While we realize that the Treasury Department 
must have ready to its hand the weapon of jeop- 
ardv assessment, or of summarv assessment with- 
out the usual notice and usual opportunity to be 
heard in cases where the taxpayer is likely to de¬ 
part from the country, or where he is insolvent, 
or where some similar cause exists, yet I in the 
past the tendency on the part of the Treasury De¬ 
partment—or at least the Income Tax Unlit—has 
been to use that weapon of jeopardy assessment 
simply to avoid the running of the statute of; limita¬ 
tions, with the necessary effect that the intent of 


I 
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Congress! in providing that limitation whether it 
be four, five or six years, on assessments, is simply 
evaded by the means of making jeopardy assess¬ 
ments, whether or not the taxpayer is entirely re¬ 
sponsible, and the statute may be indefinitely kept 
from running against the imposition of the tax. 
That has become such an abuse that we feel that 
the Congress should seriously consider putting- 
some language in the provisions granting the right 
of jeopardy assessment to indicate that it should 
be used only in proper cases, and also, that where 
there is no real jeopardy the taxpayer should have 
the right of some review by some court to de¬ 
termine whether jeopardy actually exists. In jeop¬ 
ardy assessments, where the property is seized in 
distraint proceedings, it quite often results in 
serious embarrassment to the taxpayer, and some¬ 
times almost in ruin.” 

At page ">44 of the report it is further stated: 

“The provision whereby the Commissioner’s de¬ 
termination is reviewable bv a court or bv the 

• » 

Tnited States Tax Board seems advisable because 
of the following considerations: Even where the 
Commissioner makes an assessment without any 
pressure whatever, experience shows that the as¬ 
sessment is very often wrong. In numerous cases, 
for instance, where the Commissioner has proposed 
the assessment of a subtantial tax, the Tax Board 

lias found that, instead of anv amount due bv the 

* » 

taxpayer, there was a refund due by the Govern¬ 
ment. Such mistakes are even more likely to hap¬ 
pen, experience shows, where the assessment was 
made under emergency conditions. If the Bureau 
makes errors, as it often does, in determining the 
tax, the same fallibility is likely to appear in its 
determination of the question whether jeopardy 
exists or does not exist.'’ 
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